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AGENT. 


§ 62. Lire.— Responsibility of Company for Acts of.—The ap- 
plication was filled by the agent from verbal answers given by 
the insured. The agent afterward read it over to the insured, 
who then signed it. Held, that if the insured answered truly, he 
had a right to assume that the answers, as written by the agent, 
were sufficient for the purpose; the acts of the agent must be 
considered the acts of the company, and estop the latter from 
claiming a breach of warranty. 


American Life Ins. Co. vs. Mahone. 
Rep’d Jour’l, p. 291. 





Digest of Decisions. 


APPLICATION. 


§ 63. Fire.—Statement as to Inventory.—The question was 
asked in the application : ‘“‘ How often is account of stock taken ? 
When was it last, and what amount did it reach?” Answer 
“Every three months; 1st of January, 1872—$4,000.” Held, that 
this was not a condition precedent, such as would work a for- 
feiture if account of stock was not taken at the end of every 
three months, but rather a stipulation whose a is to be com- 
pensated for by damages. 


Wynne vs. Liverpool and London and Globe Ins. Co. 
Rep’d Jour’l, p. 348. 


ASSESSMENTS. 


§ 64. Fire.— By Mutual Companies.—An assessment made by 
the receiver of the Slater Mutual Fire Insurance Company, Held, 
not invalid because he had assessed, for dividends due, parties 
insured in the “ Manufacturers’ Class” of said company, inas- 
much as, such dividends being due, parties so insured might 
properly be considered in making up the amount necessary to 
be assessed to pay all the debts of the company. 

One liable to assessment in a mutual insurance company cannot 
avoid his assessment by proving that it had been made as well 
upon parties not liable as upon parties liable thereto, for the 
reason that even if this be so he has no ground for complaint, 
the burden upon him being actually diminished thereby. 

Parties insured in a mutual insurance company gave premium 
notes in the following form : 

“ Deposit Note. Policy No. —. For value received I promise 
to pay the Slater Mutual Fire Insurance Company, or their order, 

dollars, at such time and by such in- 
stallments as the directors of said company shall, from time to 
time, assess and order, pursuant to the charter and by-laws of 
said company.” 

Held, that the statute of limitations did not begin to run 
against such notes until an assessment had been made thereon 
to pay losses incurred. 

Although a notice has been given by public advertisement, by 
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the receiver of a mutual insurance company, to all persons, to 
present their claims against the same within a specified time, an 
assessment made against said company by the receiver of an- 
other company, after the time named in such notice has expired 
and an assessment has been made based upon the claims pre- 
sented in accordance therewith, must, if otherwise justly due, be 
paid in the same proportion in which other claims are paid, pro- 
vided there still remain in the hands of such first named receiver, 
at its presentation, sufficient funds therefor. 

To justify an assessment by a mutual insurance company upon 
an alleged lost or missing note, proof must be furnished of its 
having at some time existed unpaid and uncanceled, and the re- 
cords of the company stating the giving of such a note do not 
furnish sufficient evidence thereof, as the books of a corporate 
company are not evidence, as against a member of the corpora- 
tion, of his contracting with the company. 

In the Matter of the Slater Mutual Fire Ins. Co.* 


POLICY. 


§ 65. Fire.—Property covered by.—The plaintiffs, the P. & W. 
R. R. Company, procured insurance in the defendant insurance 
company, the policy of insurance containing the following pro- 
viso: “ Provided, all the property hereby insured is on premises 
owned or occupied by the Providence and Worcester Railroad 
Company, in Massachusetts and Rhode Island. * * * * It 
matters not whether the property is in motion on the road, at rest, 
or in buildings.” Held, that by reason of this proviso the de- 
fendant insurance company was not liable for a loss occurring 
upon premises not used or occupied by the plaintiffs at the time 
of the issuing of the policy, although owned and occupied by them 
at the time of the loss. 

Providence & Worcester Railroad Co. vs. Yonkers Fire Ins. a ae 

PRACTICE. 


§ 66. Lire.—AdAdmissible Testimony.—Oral testimony is ad- 
missible to prove that the answers written down by the agent in 





* From 10 Rhode Island Reports. 
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the application were not those given him by the insured, although 
the application, in which the answers are made a warranty, was 
read over to the insured when filled and signed by him. Heli, 
that where there was no issue raised as to the previous health of 
the insured, testimony to prove his previous condition of health 
was properly excluded. Held, that the certificate of medical ex- 
aminer and statement of agent appended to the proposal and de- 
claration, when the latter were filed in behalf of the company, were 
admissible as evidence for the insured in an appellate court, 
under a stipulation that all papers filed and copied in the tran- 
script, which were competent evidence, should be admitted. 
Held, that the opinion of an agent based upon past occurrences 
is never to be received as an admission of his principals, espe- 
cially when he was not a party to the occurrences, and the admis- 
sion of such evidence will justify an appellate court in reversing 
judgment. 


American Life Ins. Co. vs. Mahone. 
—§ 62. 


§ 67. Fire.—Legal Effect of Amendments—Finding of Jury.— 
The court permitted plaintiff to amend his complaint by setting 
forth the application, and making it a part thereof. Immediately 
on amending the plaintiff submitted his case to the jury. Before 
the complaint was amended, the plaintiff testified to his compli- 
ance with the policy conditions. Held, that the legal effect of 
the amendment was the same as if the application had been set 
out in the complaint, when. it was originally filed ; and the fact 
that the evidence of compliance with the policy conditions was 
offered before, and not after the amendment, did not affect its: 
validity. The property was not fully insured. The jury found 
the value of the store to be $700, as stated in the application ; 
also, that the loss was $3,062 ; of which $462 was the value of the 
store, and $2,600 the value of the stock. Held, that the finding 
should be read, $462 is the damage on account of the destruc- 
tion of the store, and $2,600 is the damage on account of the 
destruction of stock. 


Wynne vs. Liverpool and London and Globe Ins. Co. 
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§ 68. Lire.—Variance in Declaration and Evidence.—Appli- 
cation in Declaration Hearsay Evidence, when Admissible—The 
only consideration stated in the declaration on the policy, was the 
payment of the sum of fifty-seven dollars and forty cents quar- 
terly. The policy offered in evidence expresses that it was made 
“in consideration of the representations and declarations made 
to it in the application therefor,” as well as the due payment of 
premium. Held, that the declarations in the application were an 
executed part of the contract ; the risk was undertaken on the un- 
executed part, to wit, the payment of the premium ; therefore the 
variance was not material. 

Pillman vs. Fuller, 13 Mich., 113 ; 15 Gray, 249; May on Ins., 235; 98 
Mass., 381; 1 Chitty, Pl., 299. 

The application is no part of plaintiff ’s cause of action against 
the company, and need not be set forth in the declaration. It is 
for the defendant to falsify the representations in the application, 
not for the plaintiff to prove their performance. It is sufficient 
to declare generally on a policy of life insurance. 

Fowler vs. Ins. Co., 15 Gray, 249; Life and Fire Ins. Co. vs. Johnson, 
4 Zabriskie, 676; S. C.,1 Big., 327; N. Y. Life Ins. Co. vs. Graham, 2 
Duvall, 506; S. C., 1 Big., 114. 

A witness may be permitted to certify what the insured told 
him, when the door has been opened for its introduction by 
cross-examination on the other side, and it is sufficiently respon- 
sive to the new matter. 

Jacobs vs. National Life Ins. Co. of U. S. 

Rep’d Jour’. p. 339. D.C. 8. C. 

§ 69. Lire.—WMistrial, what Constitutes—The complaint set 
forth no further interest than that the insured was a debtor of 
the plaintiff. The defendant insurer based its defense on new 
issues set up in the answer, which were denied in the answer in 
issue. The only one of these issues on which evidence was 
given, was as to insured’s habits respecting intoxicating liquors, 
and also as to the amount of plaintiff’s insurable interest. The 
court charged that it would determine the case, except upon three 
issues submitted to the jury, first, was insured indebted to plain- 
tiff, and if so, for what amount; second, had the habits of in- 
sured, prior to taking out the policy, been moderate as to the use 
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of intoxicating liquors ; third, did defendant at the time of issue 
have notice of such habits of insured; also if the jury answered 
the second in the affirmative, they need not answer the third. 
Held, that when defendant admits plaintiff’s case, but sets up 
new issues in the answer and gives evidence on only one of them, 
there is nothing for a jury to try as to the remaining issues, and 
consequently no legal error in failing to give a verdict upon them, 
either in the form of a general or special verdict. 

Barto vs. Himrod, 8 N. Y., 483, 485. Cases of Manning vs. Monaghan, 
23 N. Y., 5389; Cobb vs. Cornich, 16 N. Y., 602; Gilbert vs. Beach, ib., 
606 ; Clew vs. McPherson, distinguished. 

Held, that the burden of proof regarding the new matter 
rested with defendant, and could not be shifted on the plea that 
the means of knowledge were peculiarly within the plaintiff's 
reach, which is not inferable from the circumstances of the case, 
consequently a charge that plaintiff was entitled to recover unless 
defendant had satisfied them, by a preponderance of evidence, 
that the policy conditions had been broken by plaintiff. Held, 
that there was no evidence, as the case stood, that the defendant 


had any knowledge of the insured’s habits, and the court rightly 
refused to charge that it made no difference with defendant’s de- 
fense whether it had such knowledge or not, the question being 
simply one of abstract law, having no foundation in the evi- 
dence or issues. 


Jones vs. Brooklyn Life Ins. Co. 
Rep’d Jour’l, p. 329. 


PREMIUM NOTES. 


§ 70. Lire.—LHffect of Bankruptcy.—tThe failure of a mutual 
company is not such a failure of consideration as to defeat an 
action upon a premium note given by aninsured member. After 
insolvency the company loses the power of insisting upon for- 
feitures of stock, by its members, for non-payment or otherwise. 
Treatment of a member who has failed to pay as if he were still a 
member, before insolvency, is a waiver of the right to declare his 
stock forfeited for the non-payment. A resolution by such a com- 
pany to wind up its affairs is equivalent to an assessment of 100 
per cent. on the premium notes in order to enable it to meet its 
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liabilities, ete. The holders of policies in insolvent mutual com- 
panies, when sued upon their premium notes, cannot claim the 
values of their policies as an offset in equity against their liabil- 
ities. 

Conigland vs. North Carolina Mutual Ins. Co., Phil. Eq., 341. 

North Carolina Mutual Life Ins: Co. vs. Povwell. 

Rep’d Jour’l, p. 354. 


SUICIDE. 


§ 71. Lire.— Construction of Clause in Policy concerning.—A 
clause in the policy provided that it should be null and void in 
case the insured shall die by his own hand or act, “ voluntarily 
or otherwise.” Held, that the self-destruction must have been 
willful or intentional to avoid the policy. Held, that the term 
“otherwise” cannot, by any fair interpretation, be limited to 
cover death by insanity ; the word is too vague and intangible to 
admit of practical application, and the court will not undertake 
to enforce a provision so dangerous and uncertain. 

Jacobs vs. National Life Ins. Co. of U. 8. 


TRANSFER OF TITLE. 


§ 72. Fire.— Without Consent of Company.—The policy pro- 
vided that its assignment, or a transfer of the property without 
the consent of the company indorsed thereon, should immediately 
terminate the company’s liability and void the policy ; also that 
nothing less than a specific agreement indorsed on the policy 
should be construed as a waiver of its conditions. Held, that 
the policy was void instantly, and ipso facto, on transfer of the 
policy. 

Savage vs. Howard Ins. Co., 52 N. Y., 502, [2 Ins. Law Jour., 769. ] 

A by-law of the company provided that in the event of aliena- 
tion, “the policy shall therefore be void, and be surrendered 
to the officers of said company to be canceled, and a ratable 
proportion of the unearned premiums to be returned.” Held, 
that this does not mean the insurance is to continue until 
the premiums have been returned, but only limits the obligation 
of the company to pay back the premium until the surrender of 
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the policy. The consent of an unauthorized agent to an assign- 
ment of the policy does not affect the issue where there is no 
proof that such agent was notified of the transfer of title. 
Buchanan vs. Westchester Co. Mutual Ins. Co. 
Rep’d Jour’l, p. 335. N. Y. Com. A. 


WAIVER. 


§ 73. Lire.—O/ prompt Payment of Premium.—It is compe- 
tent for a life insurance company to waive forfeitures so ag to 
give renewed effect to the contract, where the premium has not 
been paid when due, and a stipulation in a policy, that it shall 
cease and determine if the premium be not paid when due, is 
waived by the act of the company in receiving and retaining an 
overdue premium. 

Bouton vs. The Fire Ins. Co.; Wing vs. Harvey, 27 Eng. L. & Eq., 140; 
Buckbee vs. U. S. American Ins. and Trust Co., 18 Barb., 541 ; Sheldon vs. 
Conn. Mutual Life Ins. Co., 25 Conn., 207; Angell on Ins., sec. 213, and 
note, sec. 343. 


Jacobs vs. National Life Ins. Co. of U. S. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COMMISSION OF APPEALS OF NEW YORK. 


Ocroser Term, 1874. 


THOMAS JONES, Respondent, 
Us. 


THE BROOKLYN LIFE INS. CO., Appellant.* 


The company’s answer admitted the allegations of the complaint, but made further 
allegations concerning the insured’s health and habits, which the reply de- 
nied. At the trial evidence was only given on the insurable interest of plain- 
tiff, and the insured’s habits regarding the use of intoxicating liquors. The 
judge submitted three issues to the determination of the jury: 1. What, if 
any, was the indebtedness of insured to plaintiff? 2. Were the insured’s habits 
concerning intoxicating liquors intemperate prior to issue of policy? 3. If not 
did the company have notice of his actual habits at the time? The jury hav- 
ing answered the first two in the affirmative, the court gave judgment for plain- 
tiff. 

Held, That where the defense admits the complaint, and raises new issues in the 
answer, but only gives evidence on one of these issues, there is nothing for a 
jury to try on the remaining issues, and no legal error in failing to give a ver- 
dict upon them. The discretion of the jury as to finding a general or special 
verdict can only be exercised as to the evidence bearing on the issues. 

Held, that the burden of proof regarding the new matter rested with defendant, 
and could not be shifted on the plea that the meaus of knowledge were pecu- 
liarly within the plaintiff’s reach, which is not inferable from the circum- 
stances of the case. 


* Argued May 19, 1874. 
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There was no evidence, as the case stood, that the defendant had any knowledge 
of the insured’s habits, and the court rightly refused to charge that it made no 
difference with defendant’s defense whether it had such knowledge or not, the 
question being simply one of abstract law, having no foundation in the evidence 
or issues. 


Appeal from a judgment rendered at the General Term of the 
Supreme Court in the Second Department, affirming a judgment en- 
tered at the Circuit, and from an order denying a new trial. 

The action was brought to recover money upon a policy of life in- 
‘surance issued by the defendant to the plaintiff upon the life of an- 
other, viz., one Isaac Newning, on March 12th, 1868. 

The complaint, which was in the ordinary form, contained no allega- 
tion to the effect that the plaintiff had an interest in the life of Newn- 
ing, except that he was a “ debtorof the plaintiff.” 

The answer admitted the making of the policy, the regular payment 
of premiums, Newning’s death on March 30th, 1869, notice and proof 
of death. It further set up as a defense that the policy was made 
under certain representations contained therein, and in the applica- 
tion for it, and that it was accepted by the plaintiff on the condition 
that should any of the representations and statements be found to be 
untrue in any respect, the defendant should not be liable. The state- 
ments contained in the application were set forth and alleged to be 
false in the following particulars : 

1. That Newning, though stated to be in good health and free from 
symptoms of disease, was not so at the time application for insurance 
was made, and had not been for a long time prior thereto. 

2. That, though his habits were stated to be moderately sober and 
temperate, yet that in fact he used intoxicating liquors excessively and 
was a common drunkard. 

3. That he had disease of the heart, or the symptoms of it. 

4, That he had consumption, or its symptoms. 

5. That, coutrary to the representations in the policy, he had had 
sickness or disease within the ten years preceding its execution. 

6. That, during the five years next preceding the granting of the 
policy, he had beeu attended by a physician. 

The reply put these allegations in the answer in issue. 


At the trial, the only questions on which evidence was given, as far 
as appears from the printed case, were these: First, the amount of the 
plaintiff's insurable interest ; second, as to Newning’s habits respect- 
ing the use of intoxicating liquors. 

When the testimony was closed the judge charged the jury, and 
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among other things said that the court woyld determine the case, ex- 
cept upon three issues which he would submit to their determination. 
Question 1. Was Isaac Newning on the 11th day of March, 1868, in- 
debted to the plaintiff in any sum of money, and if so, how much? 
Question 2. Had the habits of Isaac Newning in the use of intoxicat- 
ing liquors always been moderately sober and temperate prior to 
March 12th, 1868? Question 3. Did the defendant, at the time this 
policy was issued, have notice of what the actual habits of Newning 
were and had been in the use of intoxicating liquors on and prior to 
that date? He further instructed them that they need not answer 
the last question in case they answered the first two in the affirmative. 
To this submission, in this form, defendant excepted. 

The court further charged that the plaintiff was entitled to recover 
unless the defendants had satisfied them, by a preponderance of evi- 
dence, that the conditions on which the policy was issued had been 
broken by the plaintiff. To this proposition the defendant excepted. 

The defendant’s counsel requested the court to charge the jury that 
it made no difference whether the company had or had not notice of 
Newning’s habits at the, time the policy issyed. The court refused so 
to charge and the defendant excepted. 

The jury answered the first question to the effect that Newning was 
indebted to the plaintiff to the amount of $1,340. They answered the 
second question in the affirmative, and to the third made no answer. 
The court thereupon gave judgment in favor of the plaintiff for $1,558, 
with costs. To the giving of judgment iu this manner, the defendant 
excepted. , 

The judgment thus rendered having been appealed to the General 
Term, together with an order refusing a new trial, they were af- 
firmed ; whereupon the defendant appealed to this court. 


SamvueL Hanp and Avevustus Forp, for Appellant. 
Osporn E. Briaut, for Respondent. 


Dwieut, Com. 

It is claimed by the defendant that there was a mistrial in this 
cause, or such an irregularity in the conduct of it that the judgment 
of the court below should be reversed. 

The irregularity complained of consists in the fact that the judge 
submitted three questions to the jury without their going through the 
form of finding a verdict, either general or special, and on receiving 
affirmative answers to two of these questions, which made any find- 
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ing upon the third unnecessary, proceeded to order the entry of judg- 
ment. The proceeding was plainly informal, and it is insisted that 
the irregularity was of such a kind as to amount to a mistrial. On 
this point is cited the case of Manning vs. Monaghan, 23 N. Y., 539. 
That case, however, does not closely resemble the case at bar in its 
facts. 

In that case, there were answers to specific questions not covering 
the whole case like a special verdict, and at the same time there was 
no general verdict. The case in this condition was referred to the 
court at General Term for judgment upon the answers and the ques- 
tions of law arising in the cause. The court were of opinion that 
there was no verdict, general or special, but that even if it could be 
considered that there was a special verdict, motion for judgment 
must be made in the first instance at Special Term or at Circuit. 

The mistrial consisted in reviewing the case in the first instance at 
General Term. The cases referred toin the opinion of Denio, J., sus- 
tain this proposition : Cobb vs. Cornish, 16 N. Y., 602: Gilbert vs. 
Beach, ib., 606 ; and Clew vs. McPherson, unreported. These de- 
cisions cannot be considered as disposing of the present question, 
which concerns the effect of this informality in the court of original 
jurisdiction. The mode of presenting a case for review at General 
Term is so specifically pointed out in the Code that the court felt con- 
strained to follow it, partly on grounds of policy to promote regula- 
rity of practice. Per Denio, J., p. 544. The case at bar is rather to 
be considered as within the rule in Barto vs. Himrod, 8 N. Y., 483- 
485. In that case there was no general verdict, but simply a special 
finding by the jury of the value of the property taken under a tax 
warrant, leaving all the other facts upon which the legal rights of the 
parties depended as stated in the pleadings. The Circuit judge on 
this state of the case decided in the plaintiff’s favor, and judgment 
was entered on his decision, and an appeal then taken to the 
General Term in the usual manner. The court after careful con- 
sideration agreed that the facts admitted by the pleadings, together 
with those found by the jury, presented the whole case in the proper 
form for the consideration of the court. This case distinctly decides 
that no special form of verdict is necessary, and that it is only essen- 
tial that a jury should pass upon such facts as are in issue between the 
parties. Facts admitted by the pleadings are not in issue and need 
no action of the jury. In other words, the action of the jury need 
only be invoked where there is something for them to pass upon. The 
case at bar differs from that of Barto vs. Himrod, in the fact that 
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there were issues raised in the answer and the reply. Still there was 
no evidence for the jury to pass upon, except as to one of those 
issues. The question is thus presented whether it is necessary for a 
jury to pass upon new matter set up in the answer and controverted 
by the reply, as to which no evidence is given. The whole theory on 
which the common law of pleadings rests is that an issue must be 
framed on which evidence can be adduced by the parties respectively 
interested in sustaining it. Greenleaf defines an issue “as a propo- 
sition of fact to be tried by the jury upon the evidence adduced.” 
Greenleaf on Evidence, § 51. In the early history of trial by jury, 
they might come to a conclusion without any evidence to sustain it. It 
was at that time held that though no proofs were adduced on either 
side, yet the jury might bring in a verdict. Plowden, 12 ; 1 Levinz, 87. 
The oath of the jurors to find according to the evidence was con- 
strued to be to do it according to the best of their own knowledge. 
Vaughan, 148-9. They might thus bring in a verdict from their per- 
sonal knowledge, without hearing extrinsic evidence or receiving di- 
rections from the judge. This doctrine having been wholly exploded, 
‘a jury can no longer find on an issue without evidence. 

In applying these principles to the present case, it must be held 
that when a defendant admits the plaintiff's case as made by the com- 
plaint, sets up new matter in the answer so as to raise several issues, 
and gives no evidence on more than one of these issues, there is 
nothing for the jury to try as to those issues in which he refrains 
from giving evidence, and accordingly no legal error in failing to give 
a verdict upon them. The case falls within the theory of Barto vs. 
Himrod, as the court has the whole case before it, and needs no in- 
formation from the jury as to any fact necessary to the disposition of 
the cause. 

The former practice was fully as liberal as that which is maintained 
here. While it was a rule that the jury must find the facts, yet if in 
this, or any other particular, the verdict was defective so that the 
court was not able to give judgment on it, it will amend not only by 
the plea roll, but by the memory of notes of the judge or of counsel, 
and even by an affidavit of what was proved at the trial. It is only 
in the last resort that a new trial is awarded. 1 Tidd’s Practice, 662, 
and cases cited ; 2 ib., 807. The amendment might be made in cer- 
tain cases in the appellate court as well as in the court below. The 
176th section of the Code provides “ that the court shall in every stage 
of an action disregard any error or defect in the pleadings or pro- 
ceedings which shall not affect the substantial rights of the adverse 
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party, and no judgment shall be reversed or affected by reason of any 
such error or defect.” » The error in the present case belongs to the 
class here provided for, and there should be no reversal of the judg- 
ment on a mere matter of form. 

But it is said by the defendant that the jury under the Code has a 
discretion to find either a general or special verdict, and that discre- 
tion has been interfered with. The jury has had the same discretion 
from time immemorial. 3 Salkeld, 373. It can only be exercised, as 
has been already shown, as to the evidence bearing upon the issues. 
No complaint at the trial was made that this discretion was interfered 
with. The exception to the cause taken by the judge was general, 
and may fairly be imputable to the form in which the findings were 
taken, rather than to an abridging of the jury’s discretion. 

Some objections were made to the judge’s charge to the jury. One 
was that the plaintiff was entitled to recover, unless the defendants 
had satisfied them by a preponderance of evidence that the conditions 
on which the policy was issued had been broken by the plaintiff. 

The defendant had set up new matter in its answer. The plaintiff 
had denied it in his reply. The burden of proof on the pleadings 
rested with the defendant, and the case was tried on the theory that 
the affirmative was with it. The judge appears to have meant only 
that in his remark. The counsel should have called his attention to 
any defect in formal statement, and should have asked him to charge 
according to any more accurate form of expression. It is suggested 
that the defendant could claim advantage of the rule which applies 
when the means of knowledge are peculiarly within the reach of the 
opposite party, and that it was only necessary for him to make out an 
apparent case, and then shift the burden of proof upon the plaintiff. 
It does not appear, however, that the means of knowledge were pecu- 
liarly within the reach of the plaintiff. He was insuring the life of a 
third person, his debtor, and there is no reason why he ‘should be 
supposed to be more familiar with the state of that person’s health, 
or his habits, than the defendant. In fact, the latter apparently had 
the greater means of information from the searching inquiries that it 
might make of Newniny and others, from the examination made by — 
its own physician. The final objection is that the court refused to 
charge the jury that it made no difference in the defendant’s defense 
whether it knew Newning’s habits or not at the time the contract was 
made. 

There was no issue in the pleadings involving the question, but 
after the testimony had all been introduced the plaintiff’s counsel 
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asked that the reply might be amended, so as to allege that the com- 
pany knew, when the policy was issued, what Newning’s habits were 
as to the use of intoxicating liquors. The judge reserved the question 
of amendment until the coming of the verdict upon the questions 
submitted. While matters were in this condition the request to charge 
referred to was made and refused. There was no evidence, as the 
vase then stood, that the fact was known to the defendant. The pro- 
position as it came before the judge’s mind was an abstract question 
of law, having no foundation either in the evidence or in the issue. 
The judge rightly refused to charge as requested at that stage of the 
proceedings, arid the whole subject subsequently became immaterial 
by the finding of the jury that Newning’s habits were correctly repre- 
sented in the application for the policy. 

On the whole, the judgment of the court below should be affirmed. 

All concur. 

Judgment affirmed, with costs. 


COMMISSION OF APPEALS OF NEW 


Ocrosrr Term, 1874. 


COE S. BUCHANAN, Respondent, 


Us. 


WESTCHESTER COUNTY MUTUAL INS. CO., ( 
Appellant.* 


The policy provided that a transfer of the property or assignment of the poli¢y 
without consent of the company indorsed thereon, should render the policy void; 
also that the insurance should immediately terminate on the cessation of in- 
terest or liability on the part of the insured, and that nothing less than a spe- 
cific agreement indorsed on the policy should be construed as a waiver of its 
conditions. 


Held, that the insurance terminated on the date of transfer. The policy was void 
ipso facto, on alienation of the property. 

A by-law of the company provided that on alienation of the property the policy 
should be void and be returned to the company for cancellation, and a ratable 
proportion of the premiums should be returned. 


* Argued May 13, 1874. 
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Held, that this does not continue the policy in force until the surrender has been 
made and the premiums returned. It simply limits the obligation of the com- 
pany to return the premiums until the surrender has been made. 


Held, that the alleged consent of an unauthorized agent to an assignment of the 
policy, in the absence of proof that he had any kuowledge of the alienation, 
does not affect the issue. 


Judgment reversed. 


This is an appeal by the defendant from a judgment of the Gen- 
eral Term of the Supreme Court, in the Second Judicial Department, 
affirming a judgment in favor of the plaintiff, entered on the report 
of a referee. 

The action was brought to recover the amount of loss sustained by 
the plaintiff, by reason of the damage by fire to certain property in- 
sured by the defendant in and by a policy issued by it to Addison 
Weeks, on or about the 14th day of November, 1868, and bearing 
date on that day, and which the plaintiff claimed to have been assigned 
by the said Weeks, to him on or about the 22d day of February, 
1869, by an assignment of that date, upon the sale and transfer of the 
property insured to him. It is alleged in the complaint that the de- 
fendant had notice of the said assignment of the policy, (but not of 
the transfer of the property,) and that “thereupon the defendant, by 
A. T. Holmes, as agent thereto duly authorized, consented and 
agreed that the said policy should inure to the benefit of the plaintiff.” 
The property insured by said policy was destroyed and damaged by 
fire on the 4th day of March, 1869, to an amount exceeding the insur- 
ance thereon. 

The defendant by its answer admitted the issuing of the policy by it 
to Weeks, and put in issue the assignment thereof by a denial of 
knowledge and information sufficient to form a belief in reference to 
it. 

The answer then alleged that if such assignment was made, it was 
done without knowledge, consent and approval of said defendant or 
its authorized agents, and that it was not binding upon it. The de- 
fendant also insisted that the plaintiff could not have any claim or 
demand against it under the policy, or the alleged assignment thereof 
on the ground that upon the transfer, by the said Weeks, of the pro- 
perty covered by the policy to the plaintiff, all the interest of the said 
Weeks therein terminated, and said policy became canceled and void. 

The issues were referred to a referee for trial, and considerable evi- 
dence was given before him in reference to the question whether the 
defendant, by any agent duly authorized, had consented and agreed 
that the policy should inure to the benefit of the plaintiff, and he 
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found on that and other questions in favor of the plaintiff, and or- 
dered judgment for the full amount of the insurance, with interest. 
Judgment was entered on his report, which on appeal was affirmed 
by the General Term, and the defendant has appealed from the judg- 
ment of affirmance to the Court of Appeals. 
The facts material to the decision of the appeal sufficiently appear 
in the opinion of the chief commissioner. 


C. Frost, for Appellant. 


Tuomas M. Nortu, for Respondent. 


Lorr, Com. 

The policy under which the plaintiff recovered his judgment con- 
tained the following provisions and conditions : 

1. “That if the property be sold or transferred, or any change take 
place in the title or possession, whether by legal process, or judicial 
decree, or voluntary transfer or conveyance, or if this policy shall be 
assigned before a loss without the consent of the company indorsed 
hereon, * * then, and in every such case, this policy shall be void. 

2. “That when property has been sold and delivered, or is other- 
wise disposed of, so that all interest or liability on the part of the as- 
sured herein named, for loss thereon by fire, has ceased, this insurance 
on such property shall immediately terminate.” Also that, “the use 
of general terms, or anything less than a distinct specific agreement, 
clearly expressed and indorsed on this policy, shall not be construed 
as a waiver of any printed or written condition or restriction therein.” 

It appears by the allegations in the complaint, that Addison Weeks, 
the owner of the property insured when the policy was issued, on or 
about the 22d day of February, 1869, bargained and sold, transferred 
and set over the same to plaintiff, and plaintiff testified that he pur- 
chased it some time before and took possession of it on that day. 

The referee found that the sale thereof was made on the 20th of 
that month, but did not find when the transfer was made, or when 
possession was taken. The fire, by which the property was destroyed 
or damaged, occurred on the 4th day of March, 1869, and at that 
time the policy, by the clear and express terms of the conditions above 
set forth, had become void, and the insurance on the property covered 
by it had terminated. This effect has been declared and established 
by the Court of Appeals by their decisions in Savage vs. Howard Ins. 
Co., 52 N. Y., 502, and it is sufficient to refer to it, and to the able 
opinion given by Allen, J., in support thereof, without here stating 
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particularly the grounds on which it was based. The effect of that 
decision is not affected by the referee’s conclusion, as matter of law, 
that “ the defendants waived the provisions of the said policy requir- 
ing their consent to any sale or transfer of the property insured, or any 
assignment of the said policy.” There is nothing in the findings of 
fact, nor any evidence in the case, to warrant that conclusion. On the 
contrary, the secretary of the defendant testified that the first intima- 
tion the defendant had of the sale of the property, or the transfer of 
the policy, was by a letter from the plaintiff dated March 3d, 1869, 
asking consent to the transfer of the policy to him, but which was not 
received until the 5th of that month, and that he canceled the policy 
on that day after the receipt of the letter, and he thereupon inclosed 
a check for $40.00, the return premium, in a letter to the plaintiff, 
stating the fact that it was for that purpose, and that the defendant, 
subsequent to the issuing of the policy, had examined the risk and 
would not continue it any longer. The referee found that the de- 
fendant, when the letter inclosing said check and giving such notice 
was written, and when the policy was so canceled, was ignorant of 
such loss and damage. It is therefore evident that the defendant, 
having no knowledge or notice of the sale of the property and of the 
transfer of the policy, could not have waived the provision of the 
policy in relation to those matters. 

There was a by-law of the defendant in the following terms, viz. 
“Section 14. Whenany property insured with this corporation shall 
be alienated, by sale or otherwise, the policy shall therefore be void, 
and be surrendered to the officer of said company to be canceled, and 
a ratable proportion of the unearned premium to be returned.” 
The counsel of the respondent claims that the condition of the policy 
was limited thereby, and that “it was not void ipso facto or eo instanti, 
on alienation, but upon return of premium, not otherwise, and not 
till then,” and that “the company could not insist on a forfeiture 
and yet retain the premium, nor so long as they retained the pre- 
mium.” This claimis untenable. The by-law is in harmony with the 
condition. It is based on the assumption that the policy becomes 
void whenever and as soon as the property is alienated by sale or 
otherwise, and it requires the assured to surrender it to the officers to 
be canceled, and this provides that upon such surrender for cancel- 
ment a ratuble proportion of the unearned premium is to be returned, 
and not before. No duty or obligation is imposed on or required of 
the company to pay back or return any part of the premium, unless 
and until the policy is actually surrendered by the assured. He and 
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not the company is to be the moving party, and his failure or omission 
. to make the surrender cannot give him any claim or continue the liabil- 
ity of the company under the policy. As soon as the alienation of the 
property [the policy] becomes void, and the insurance thereby made 
immediately terminates. Thisis the clear and unequivocal declaration 
of the conditions and provisions of the policy above referred to, and 
the by-law is, as I have already stated, in harmony therewith. 

Assuming the above views to be correct, it was unnecessary to con- 
sider whether there was any consent given by an authorized agent of 
the defendant that the policy should inure to the benefit of the plain- 
tiff in the absence of any finding or proof that the fact of such alien- 
ation was known or communicated to such agent. 

It follows from what has been said that the judgment should be re- 
versed and a new trial ordered, costs to abide the event. 

All concur, except Reynotps, C., and Dwient, C., not voting. 


SUPREME COURT-—DISTRICT OF COLUMBIA. 


SerremMBeR Term, 1874. 


CATHARINE JACOBS 
US. 


NATIONAL LIFE INS. CO. OF THE UNITED 
STATES OF AMERICA.* 


1. A declaration on a,policy of life insurance stated the consideration to be the 
payment of premiums quarterly. The policy proved at the trial was expressed 
to be in consideration of said premiums, and o1 the statements and declarations 
made in the application for the policy ; held that the variance was not material. 

2. The application presented to the company, when the insurance was effected, 
is no part of the plaintiff’s cause of action, and need not be set forth in the 
declaration. 

3. It is competent for a life insurance company to waive forfeitures, so as to give 
renewed effect to a life insurance, where the premium has not been puid at the 
time it was due ; and a stipulation in a life policy that it shall cease and deter- 
mine if any subsequent premium shall not be paid when due, is waived by the 
act of the company in receiving and retaining the premium after that time. 


* From the Washington (D. C.) Law Reporter. 
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4. A witness may be permitted to certify what the insured told him, where the 
door was opened to its introduction by the cross-examination of the witness on 
the other side. 


. A condition in a policy of life insurance that it is to become null and void in 
case the insured shall die by his own hand or act, voluntarily ‘‘ or otherwise,” 
the use of the latter word is too vague and intangible to admit of practical 
application, and the court will not undertake to enforce a provision so uncer- 
tain. 


Action on a policy of life insurance for $5,000, issued by the de- 
fendant to the plaintiff, on the life of her son, Edward N. Jacobs, and 
bearing date on the 27th day of November, 1871. The only con- 
sideration stated in the declaration for the contract, is the payment 
by plaintiff to defendant, quarterly, of the sum of fifty-seven dollars 
and forty cents. It is also alleged that the said Edward N. Jacobs 
died on or about the 19th day of January, 1873, whilst the said policy 
was in full force ; and that proof of such death was furnished to 
defendant, and that sixty days have expired, and defendant refuses 
to pay... 

The defendant pleaded that it never was indebted ; and that it did 
not promise as alleged in the declaration. The third plea is in these 
words : 

And the defendant says that, by the terms of the policy of insurance 
in the declaration in this case mentioned, the same was to become null 
and void, and the defendant was not to be liable for the sum insured 
by said policy, in case the person whose life was insured by said policy, 
to wit, Edward N. Jacobs, should die by his own hand or act, volun- 
tarily or otherwise ; and the defendant says that said Edward N. 
Jacobs did die by his own hand and act, whereby said policy became 
null and void. And this the defendant is ready to verify ; wherefore 
it prays judgment whether it ought to be charged with the plaintiff’s 
demand. 

Upon the trial of the cause the plaintiff offered in evidence the poli- 
cy of insurance, which is expressed to be made “in consideration of 
the representations and the declarations made to it (the defendant) in 
the application therefor, and of the sum of fifty-seven dollars and 
forty cents * * and the quarterly annual payment of a like amount 
on or before the 27th day of November, February, May, and August.” 

‘To the introduction of said policy in evidence the defendant’s 
counsel objected on the ground that there was a variance between the 
policy offered and the one decided in the declaration in respect to the 
consideration of the contract declared on, which is stated to be the 
payment of certain premiums ; whereas the consideration of the poli- 
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cy, offered in the evidence, consists of the representations and declar- 
ations made to the defendant in the application therefor, as well as of 
the premiums. It is contended that the whole of the consideration 
should have been stated in. the declaration. The objection was over- 
ruled, and the policy given in evidence to the jury. This is the sub- 
ject of the first exception. 

The policy of insurance, thus admitted in evidence, contained, among 
other matters, the following provisions : 


“This policy, issued by the company and accepted by the insured 
and the holder thereof, on the following express conditions and agree- 
ments : 

“1st. That the statements and declarations made in the application 
for this policy, (which application is hereby made a part of this con- 
tract,) and on faith of which it is issued, are in all respects true, and 
without the suppression of any fact relating to the health, habits, or 
circumstances of the person insured, affecting the interests of said 
company.” * * * * 

“That in case of the violation of the foregoing conditions or agree- 
ments, or any of them, this policy shall become null and void, all 


payments made herein shall be forfeited, and the company shall not 
be liable for the payment of the sum insured, or of any part thereof ; 
that in case the insured shall die by his own hand or act, voluntarily 
or otherwise, or in consequence of engaging in a duel, or in conse- 
quence of violating any law of any nation, state, province, or munici- 
pality, this policy shall become and be null and void, and the company 
will not become liable for the sum insured.” 


The defendant admitted that all the premiums down to August 27th, 
1872, had been paid as they fell due, and the plaintiff then called 
W. P. Dunwoody as a witness, who testified that he had been the de- 
fendant’s agent for several years at Washington. 

The following receipt was then shown the witness by plaintiff’s 
counsel : 


National Life Ins. Co., of the United States of America, Branch 
Office, Philadelphia. Policy No. 15,553. Premium, $57.40. 
Washington, D. C., Nov. 27th, 1872. Received $57.40, which con- 
tinues in force policy No. 15,553 on the life of Edward N. Jacobs, for 
three months from date, until the 27th of February, 1873. 
J. M. Burter, Secretary. 
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Notice to Policy-holders.—For terms of mutual agreement, see 
application and policy. Receipts to be valid must be signed by an 
officer of the company. Agents should countersign receipts sent 
to them for delivery, as evidence of payment to them. Agents 
cannot make binding, or continue any policy; nor can they make, 
alter, or discharge contracts, or waive forfeitures, or bind the company 
in any way. When notices are sent to policy-holders that their pre- 
miums are about to become due, they are sent solely from courtesy, 
and not as an obligation of the company, which will be responsible 
neither for their sending nor their miscarriage. Any extension of 
time by an agent for the payment of premiums, is without the au- 
thority of the company, and will in no way enlarge or extend its lia- 
bilities under the policy. K. A. Roxins, President. 


Across the face : 


This payment, if made when overdue, will not be valid in continu- 
ing the policy, unless the party insured is in good health at the time. 
Countersigned by W. P. Dunwoopy, agent at Washington, D. C. 


And the witnesses testified that said receipt was the receipt of the 
defendant, and that he, the witness, as the agent of the defendant, 
gave said receipt to the insured, who had previously paid him the pre- 
mium, the receipt of which is thereby acknowledged. 

On cross-examination Mr. Dunwoody said that the premium due 
on said policy was not paid till the 28th day of December, 1872, on 
which day he delivered said receipt to the insured. 

On his re-direct examination, Mr. Dunwoody stated that he had au- 
thority to accept an overdue premium on a policy, and thereby con- 
tinue the policy in force at any time within thirty days, or within a 
month, after the premium fell due. 

The counsel for the defendant then admitted to the jury that Edward 
N. Jacobs, whose life was insured by said policy, died on the 19th day 
of January, 1873 ; that proof of his death was furnished the defen- 
dant by the plaintiff in accordance with the requirements of said 
policy, and as stated in the declaration in this case; and that the 
plaintiff, as the mother of the insured, had an insurable interest in 
the life of insured. 

And there the plaintiff rested. The defendant’s counsel requested 
the court to instruct the jury that on the evidence the plaintiff was 
not entitled to a verdict on the ground of the variance already men- 
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tioned ; and also because the contract declared on is an absolute one, 
and the policy in evidence is upon the condition that the statements 
made in the application are, in all respects, true, and made a part of 
the contract, and should therefore have been set forth in the declara- 
tion, and the truth thereof established by the plaintiff, to entitle her to 
recover. But the court refused to give said instruction, and defen- 
dant’s counsel excepted. 

The defendant put in evidence the application referred to in the 
policy, and proved a number of facts tending to show that the in- 
sured lay down at night under a tree in the open grounds adjacent 
to the Smithsonian Institution, in the city of Washington, during the 
prevalence of very cold weather, where he was found about five o’clock 
P.M., on the 18th day of January, 1873, frozen to death. 

The defendant closed its testimony, and the plaintiff called A. R. 
Jacobs, brother of the insured, who testified in regard to the disap- 
pearance of the insured, and that a policeman notified him of find- 
ing the body next morning, just as he was dressing to go out and 
look for his brother. 

On cross-examination Mr. Jacobs was asked whether he had ever 
known the insured to stay away all night before, and replied that he 
could not recall any particular instance. He was then asked if he re- 
collected of the insured having ever gone to Arlington and staid all 
night, and replied that the insured, in August, 1872, started to go to 
Arlington, and remained away all night ; that witness and the plain- 
tiff were very uneasy about him on that occasion ; that in the morn- 
ing witness went to the Treasury Department and learned when the 
insured had left there ; that witness then returned home, and found 
the insured there. The witness was then asked by plaintiff’s counsel 
this question : 

“ Did he tell you how he came to stay out all night?” and he re- 
plied, “ Yes, sir.” 

He was then asked by plaintiff's counsel : “ What did he say in- 
duced him to do it?” To which last mentioned question the counsel 
for the defendant objected, but the presiding justice overruled said 
objection, and directed the witness to answer the question, which he 
did. 

The defendant’s counsel excepted to this ruling of the court. 

The testimony being closed, the counsel for defendant prayed the 
court to instruct the jury that their verdict must be for the defendant, 
because a different contract had been proved from that alleged in the 
declaration, and that the burden of proof is on the plaintiff to prove 
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the truth of the statements and declarations contained in the ap- 
plication for insurance introduced in evidence and forming part of the 
policy, and failure to adduce evidence in support. of the statements 
and declarations is fatal to the plaintiff; but the justice refused to 
give such instructions, saying to the jury: “There has been no proof 
on that subject. I refuse to give that instruction.” To which ruling 
of the court the counsel for the defendant excepted. 

The court then charged the jury, among other things : 

“Gentlemen : The defense in this case is that the party whose life 
was insured by this policy came to his death voluntarily and by his 
own act ; in other words, that he came to his death by suicide ; and if 
that defense is established, it will defeat any recovery in this case, and 
the verdict will be for the defendant. That is the only defense inter- 
posed here, and unless it is established by the testimony in the case, 
your verdict will be for the plaintiff. 

“ Now, it does not matter what means a party adopts to terminate 
his existence, whether it is by violent exercise or by exposure (as is 
alleged to have been the cause of death in this case) to the elements. 
If the party lay down there with the purpose of ending his life, that 
would be suicide. If, overcome by drowsiness, he became insensible, 
and without any intention or design of taking his life, he lay down 
there, it would not be suicide. So that you must arrive at the con- 
clusion from the circumstances in the case, in order to uphold the de- 
fense, that he intentionally lay down there for the purpose of ending 
his life. If he lay down there for some other cause, independent of 
any such intention, the defense is not made out. 

“The amount to be recovered, if you find for the plaintiff, will be 
the amount of the policy, together with the premiums and with in- 
terest from the time of the proof of the death.” 

And the following portions of said charge were duly excepted to : 

“The only defense in this case is that the party whose life was in- 
sured by this policy came to his death voluntarily and by his own act. 
To uphold this defense, you must arrive at the conclusion, from the 
circumstances in the case, that the insured intentionally lay down 
where he was found dead, for the purpose of ending his life. If he 
lay down there from some other cause, independent of any such in- 
tention, the defense is not made out.” 

The jury returned a verdict in favor of the plaintiff, and the case is 
now here on the exceptions. 


I. G. Kimpart and R. T. Merrick, for Plaintiff: 
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Epwin L. Sranron and A. 8S. Worruineton, for Defendant. 


MacArruor, J. 


The declaration in this case is upon a policy of insurance issued to 
the plaintiff, whereby the defendant insured the life of her son, Ed- 
ward N. Jacobs, for her benefit, in the sum of $5,000. 

The consideration is stated to be the payment, by the plaintiff to 
the defendant, of the sum of fifty-seven dollars and forty cents quar- 
terly. 

The policy, which was offered in evidence at the trial, expresses that 
it was in “ consideration of the representations and declarations made 
to it in the application therefor ;” and also of the due payment of the 
premiums just mentioned. 

The defendant objected to the introduction of said policy in evi- 
dence, on the ground that there was a variance between it and the 
policy set up in the declaration, inasmuch as it did not state the en- 
tire consideration. 

It is admitted that the representations and declarations which con- 
stituted the application had been furnished the defendant before the 
policy issued. It was therefore an executed part of the considera- 
tion. The risk of the insurers was intended to be undertaken on the 
unexecuted part of the consideration, which was the payment of the 
premiums as they should fall due. We are therefore inclined to the 
opinion that there was no such variance as would defeat the action. 
Pillman vs. Fuller, 13 Mich., 113, 15 Gray, 249; May on Ins., 235, 
98 Mass., 381 ; 1 Chitty Pl., 299. 

The objection that the application presented to the defendant, when 
the insurance was effected, is not set forth in the declaration, must be 
disposed of in the same way. It is no part of the plaintiff’s cause of 
action. If the representations were untrue there could be no recovery. 
But we all think it is for the defendant to falsify them, and not for 
the plaintiff to prove their performance in the first instance. 

Besides, we are inclined to hold that it is sufficient to declare gen- 
erally in this way upon a policy of life insurance. It not only avoids 
great prolixity, but relieves the trial from numerous embarrassments, 
growing out of alleged variances. It is also in conformity with the 
simplified forms of pleading recognized by our own rules, and there- 
fore is to be upheld. Fowler vs. Ins. Co., 15 Gray, 249; Life and 
Fire Ins. Co. vs. Johnson, 4 Zabriskie, 676; S. C., 1 Big., 327; N.Y. 
Life Ins. Co. vs. Graham, 2 Duvall, 506; S. C., 1 Big., 114. 
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The third exception is upon the point whether the payment of the 
overdue premium revived the policy. 

The receipt is dated on the day the premium was due, and the agent 
of the company, who was examined as a witness, stated that he de- 
livered it to the insured, who had previously paid him the money, and 
that he had authority to accept a premium at any time within thirty 
days or a month after it fell due. 

But it is alleged that that period expired on the 27th of December, 
or one day before he received the money and gave the receipt. The 
ceipt itself is executed with all the formalities required by the policy. 

Without going into a computation of time to ascertain whether the 
period within which the agent could receipt for the premium had ex- 
pired, we are satisfied that the facts stated constitute a reinstatement 
of the policy. It is true that the policy is to cease as a liability, upon 
the defendant, if the premium is not paid as it becomes due ; and it 
is also true that the defendant’s agents have no power to waive the 
conditions that are expressly stipulated for. 

It is nevertheless competent for defendant to waive forfeitures, so 
as to give renewed effect to the contract. 

In the case of Bouton vs. Fire Insurance Co., decided by the Su- 
preme Court of Coone, the court employ the following language in 
speaking of a condition of this kind, “but that as that provision was 
inserted for the sole benefit of the defendants, it is only voidable at 
their election, and that it was, therefore, competent for them to waive 
a strict compliance with it after the time stipulated for the payment 
of such premium ; and that in case of such waiver the policy would 
be revived, and continued obligatory on the defendants on its origi- 
nal terms ; and further, that the reception, by them or their author- 
ized agent, of the premium for that purpose, after that time, would 
have the effect of reviving and continuing the contract evidenced by 
the policy as though it had been strictly complied with by the insured. 

The authorities in support of this opinion are so numerous, uniform, 
and explicit, and the reasons for it are so fully and _ satisfactorily 
given in them, that we deem it sufficient only to refer to them. 
Wing vs. Harvey, 27 Eng. L. and Eq., 140 ; Buckbee vs. U. 8S. Ame- 
rican Insurance & Trust Co., 18 Barb., 541; Sheldon vs. Conn. Mut. 
Life Insurance Co., 25 Conn., 207; Angell on Insurance, sec. 213, 
and note, sec. 343.” 

We recognize this authority as settled law, and as entirely decisive 
of the point under consideration. ‘To allow the company to treat the 
policy as at an end, and in view of the fact that they have received the 
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consideration for renewing it would be to suppose a singular degree 
of license from the ordinary obligation of a contract. 

Another point in the case is that hearsay evidence was allowed to 
go to jury. This has reference to the testimony of A. R. Jacobs, a 
brother of the deceased, who was permitted to testify what he heard 
his brother say as to his having staid away from home all night in the 
month of August, 1872. The fact of his remaining from home all night 
was drawn out on the cross-examination by defendant’s counsel ; and 
the plaintiffs counsel then asked ‘‘ What did he say induced him to do 
it?” The answer would be clearly hearsay, when the door was opened 
for its introduction by cross-examination, and we are inclined to think 
that such was the case. The fact of his brother’s absence in the night 
time had been particularly inquired into on the other side, and the 
communication made to the witness was explanatory of that circum- 
stance. At least it appears to be sufficiently responsive to the new 
matter, to justify its admission. 

It remains only to consider the last exception, which is to the in- 
struction of the court upon the meaning of the clause of the policy, 
which declares that it shall be null and void in case the insured shall 
die by his own hand or act, “ voluntarily or otherwise.” In the charge 
of the court, the jury were instructed that in order to sustain the de- 
fense they must believe from the testimony that the insured intention- 
ally lay down where he was found dead for the purpose of ending his 
life. It must be admitted that this part of the charge was correct, 
unless the word “ otherwise,” makes any act not willful or intentional, 
by which the insured may take his own life, a forfeiture of the-insur- 
ance. 

The counsel for defendant admitted that the courts had decided 
that although the language of the policy avoided it in case the in- 
sured shall die by his own hand or act, yet if he committed the act 
of self-destruction under the influence of insanity the company would 
still be liable. In order to meet this interpretation the defendant in- 
serted this term “ otherwise,” so that they would be exonerated if an 
insane man took his own life. But the word is not used in this limit- 
ed sense. It can be reasonably and naturally understood as embrac- 
ing every species of self-destruction, whether intentional or accident- 
al, caused by the act or hand of the insured. If the act is by his 
own hand it is only necessary that it should be voluntary or otherwise 
in order to avoid the insurance. 

There is nothing in the ordinary or popular acceptation of the 
term which would limit its seuse only to mean insanity. It is admit- 
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ted that such was not the understanding of the company, and that 
this construction would defeat the intention of both parties ; and 
probably no court in America would undertake to enforce a provision 
so dangerous and uncertain. If the defendant desires to contract 
that death by insanity shall invalidate the policy, they can easily 
adopt terms to express that intention. Meanwhile we think that no 
stress is to be laid upon the use of a word so vague and intangible 
and so impracticable in its application. Besides, there is no direct 
testimony of insanity in the case, and no jury in the world that were 
not themselves crazy would have been warranted in considering the 
subject. 

We think the court below construed the policy properly, and the 
judgment must be affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


June Term, 1874. 


S. D. WYNNE 
vs. 
LIVERPOOL AND LONDON AND GLOBE INS. CO.* 


The legal effect of an amendment is to put the case in the same plight and con 
dition as if the matter introduced by the amendment had been inserted in the 
original pleading at the outset. 

A clause in an application for a policy of insurance, that the party insured was 
to take an inventory of his stock every three months, is not a condition by 
which the policy was to be defeated and become of no force. 

The finding of a jury that the loss of the plaintiff was $3,062, of which the sum of 
$462 is the value of the store, and $2,600 the value of the stock on hand, 
should be read, is the damage on account of the destruction of the store and 
goods. 

Counsel for appellants are not justifiable in making up a case in such a way as to 
leave the court in doubt as to the point intended to be made ; every intendment 
must be made against the appellant. 


Civil action for the recovery of a loss by fire, tried by his honor, 
Judge Moore, at Spring Term, 1874, of Tyrrell Superior Court. 


* Published in 71 North Carolina Reports. 
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Plaintiff brought this action upon a policy of insurance issued by 
defendant, against the loss by fire of plaintiff’s store and stock of 
goods. 

The answer admitted the execution of the policy, but alleged that 
the contract of insurance was subject to other terms, conditions and 
limitations and restrictions, than those set forth in the complaint, 
viz., to certain conditions and warranties that were contained in 
the application of the plaintiff, a copy of which was annexed to the 
answer. 

One among the issues submitted by the plaintiff to the jury was the 
following, to wit : 

Was the said contract of insurance subject to other terms, condi- 
tions, limitations and restrictions than those set forth in the com- 
plaint, and if so, does the written and printed paper writing attached 
to the answer contain them? (The said conditions, ete., are noticed 
and sufficiently set out in the opinion of the chief justice.) 

The defendant introduced the application as evidence, and proved 
its execution by plaintiff, and moved that the plaintiff be called. 
Upon motion of plaintiff’s counsel, the court permitted him to amend 
his complaint by setting forth the application, and making it a part 
thereof. Immediately on amending his complaint the plaintiff sub- 
mitted his case to the jury. 

Before the complaint was amended, the plaintiff stated (in answer 
to a question of his counsel) that he had complied with all the con- 
ditions of the policy of insurance ; and before he left the stand, (upon 
his cross-examination,) the original application for insurance was 
handed to him, and his signature thereto acknowledged ; he also 
stated that he had not taken an inventory of stock after lst January, 
and that he expected, when he entered business, to keep up the annual 
average value of his stock at $4,000, but he did not state that he 
‘had done so. 

The defendant asked the court to charge that there was no evidence 
that the plaintiff had complied with and performed all the warranties 
as contained in his application ; and that as the averments and per- 
formance of these warranties are conditions precedent to the right of 
action, the plaintiff cannot recover. 

His honor, the case states, refused the instruction because there was 
some evidence as before stated. Defendant excepted because the evi- 
dence alluded to was as to the conditions of the policy, and before 
the application had been set out by plaintiff in his complaint ; and 
inasmuch as there was no evidence offered after the amendment, as 
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to the performance of the conditions and warranties, the plaintiff 
could not recover. 

In the application, plaintiff represented the store to be worth in 
cash, $700. It was in evidence on the part of the plaintiff, that the 
store was built by him on leased ground, and that his lease was for 
two years, with the privilege of five. A witness introduced by the 
plaintiff stated that if he desired to go into business at the place, 
he would give $700 for the store. On his cross-examination this wit- 
ness stated that he was not a merchant, nor did he know the cost of 
building houses. 

The mechanic who built the store was introduced by defendant 
who stated the actual cost of building the same, everything included, 
was $226, and that he would replace it for that amount, or for $250 
at the outside. This evidence was corroborated by two other me- 
chanics. 

Among the issues submitted to the jury were the following : 

Was the cash value of the store $700, and cash value of the stock 
$3,500 at the time of the insurance? 

What was the loss to the plaintiff by reason of the fire ? 

Defendant asked the court to charge that under the contract the 
company had the right to rebuild, and that therefore the cash value of 
the store, within the legal intendment of the contract of insurance, was, 
what it was worth to rebuild it ; and that in estimating the value of 
the store the jury could not take into consideration the location and 
favorable circumstances for trade, for that is outside of the cash 
value, as the fire cannot destroy location, etc.; and that if the jury 
believe the mechanics who say that the store can be replaced for $250, 
the plaintiff cannot recover. 

His honor refused so to charge, but instructed the jury that in es- 
timating the cash value of the store, then and there, the location and 
favorable circumstances for trade should not be considered, but find 
what it would have brought in cash. Defendant excepted. 

The court was further asked by defendant to charge that from the 
application it appeared that an inventory was to be taken every three 
months by the plaintiff; that it was taken on the Ist January, 1872, 
and that the fire occurred more than three months from that time, to 
wit, on the 4th April, 1872; and inasmuch as plaintiff swore that 
he made no other inventory than the one in January, he did not com- 
ply with the conditions set forth in the application, and could not 
recover. Instructions refused by his honor, and defendant again 
excepted. 
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To the first issue, the jury found the value of the store to be as 
stated in the application: And to the second that the loss was 
$3,062.33, of which $462.35 was the value of the store and $2,600 the 
value of the stock. Judgment in accordance with the verdict, from 
which the defendant appealed. 

It is also stated in the case sent up that the jury “ responded affirm- 
atively to the following issues in addition to those heretofore set 
forth, to wit : Has the plaintiff complied with and performed all the 
conditions, warranties and limitations and restrictions embraced in 
the contract of insurance?” The jury also found that the inventory 
was not taken as required in the policy. Other issues were submitted, 
but were omitted in the statement of the case, as there were no excep- 
tions taken to the finding of the jury thereon. 


A. M. Moors and Emp, for Appellant. 
Jno. A. Moore, contra. 


Pearson, C. J. 


1. The point made on the fact that after the amendment was 
allowed, no further evidence was offered and the case was immediately 


put to the jury, has nothing to rest upon ; for it is a settled principle 
that the legal effect of an amendment is to put the case in the same 
plight and condition as if the matter introduced by the amendment 
had been inserted in the original proceeding at the outset. So here it 
is the same in legal effect, as if ‘‘ the application” had been set out in 
“the complaint” when it was originally filed. Now this familiar 
principle follows the rule in equity procedure: “No matter can be 
allowed to be introduced by way of amendment, unless it existed at 
the time the original bill was filed.” If it occurred since it can only 
be brought to the notice of the court, and become part of the pro- 
ceedings by means of a supplemental bill. 

2. The seeming discrepancy in the finding of the jury upon the 
several issues is explained by adverting to the fact that the defendants 
did not insure the full value of the building or goods ; consequently the 
finding, “of which the sum of $462 is the value of the store,” should 
be read “is the damage on account of the destruction of the store,” 
and ‘ $2,600 the value of the stock on hand,” should be read “ is the 
damage on account of the destruction of the goods.” This is clear 
after the rubbish is cleared off. But it is really provoking that gen- 
tlemen of the bar, under the privilege accorded to them by C. C. P., 
pay so little attention to the “ making up” of cases for the Supreme 
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Court, and throw upon the justices so much unnecessary labor. The 
counsel for the appellant is not justifiable in making up a case in such 
a way as to leave this court in doubt as to the point intended to be 
made ; every intendment must be made against the appellant. 

3. Among the printed matter indorsed on the policy is a stipula- 
tion as follows : “The company shall have the option, when the in- 
surance may be on goods, to supply goods of like kind, etc., and 
when the insurance may be on houses, ete., the company shall have 
the option with all convenient speed to rebuild,” etc. As we under- 
stand the case, the company made no offer to rebuild before the ac- 
tion was commenced, at any time before the trial or after the trial 
up to this date, and the gravamen is, that the verdict is against the 
weight of the evidence. 

With that question we have nothing to do, and we cannot advert to 
the testimony of several witnesses, professing to be master mechanics, 
except as tending to show that the prejudice of juries is against in- 
surance companies. It can be duly construed by the judge before 
whom the trial is had, whether it be the cause or effect of the many 
references and counter references, in “the policy,” to “ the conditions 
indorsed,” and in “the conditions indorsed” to the “ application,” 
and so in a circle, certain it is that the papers in a policy of in- 
surance are so mixed up and involved that no ordinary man can 
be supposed to have perused and fully understood them. 

4. “ The defendant asked the court to charge that from ‘ the appli- 
cation’ it appeared that an inventory was to be taken every three 
months ; that it was taken on the lst January, 1872, and the fire oc- 
curred on the 4th of April, 1872, and that inasmuch as the plaintiff 
swore he had made no other inventory than the one in January, he 
did not comply with the condition set out in the application, and 
could not recover.” 

“This instruction was declined by his honor, and defendant ex- 
cepted.” 

The prayer for this instruction, although argumentative and not 
very happily expressed, raises the question as to the proper construc- 
tion and legal effect of so much of “ the application” as relates to the 
taking of inventories. 

We think his honor did not err in declining to give this instruction, 
and concur with him in the opinion that the construction contended 
for was an attempt to strain this clause of “the application” beyond 
the meaning that can be fairly put on the words used, and to give to it 
the legal effect of a condition by which the policy was to be defeated 
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and become of no force by reason of a collateral matter not affecting 
and relating to the cause of the loss, but at most amounting to a 
mode of proof in respect to the extent of the loss, in the event of a 
fire, when the omission would be compensated for by the presumption 
which jurors are directed to make against all parties who have 
agreed, covenanted or warranted to do or not to do any act for breach of 
which they are liable in damages. The omission to take an inventory 
at the very day might have had its influence with the jury. But the 
notion that the omission to take an inventory of the goods in a 
country store precisely three months after the Ist day of January, 
1872, and for no other reason than that the labor shall be done—for 
how “ the inventory is to be made or what is to be its form and pur- 
pose,” how it is to be preserved and in what manner the defendant 
is to make it available, is not set out. 

Look at the application, “ questions and answers,” and take it to 
be intended to be a part of the contract, or policy of insurance, 
E. g., “ How often is account of stock taken? When was it last, and 

what amount did it reach? Answer: Every three months—lst Jan- 
uary, 1872; $4,000.” This is all that is written or printed. 

Would it from these words enter into the head of any fair minded 
man to suppose that by these words it was the intention of the in- 
surance company to impose, or of the insured to enter into a con- 
dition to the effect that if from any cause he should omit to take an 
inventory of his stock of goods, on the very day of the expiration of 
three months after the 1st January, 1872, and so from three months 
to three months to the very day, not excepting Sundays or unavoid- 
able or excusable causes of delay, the policy would become void and 
of no force ? 

We have the authority of Lord Coke for the principle, but in 
truth it needs no authority ; a condition by which an estate is to be 
defeated, or by which a right is not to accrue, must be expressed in 
direct words, and in the absence of direct words of condition the con- 
struction will be in favor of a warranty or covenant or stipulation to 
be satisfied by compensation or damages instead of a penalty or for- 
feiture of the entire amount. 

If in our case, instead of a mere question and answer as to the in- 
ventory, apt words of condition had been used, in substance, “ This 
application being the basis of the policy, and being so expressly 
referred to, now the condition of this policy is that provided the 
said Spencer D. Wynne shall fail at the expiration of three months 
after the said Ist day of January, 1872, and of each succeeding three 
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months thereafter, to make a full and complete inventory of his stock 
of goods, and to enter the same upon his books, subject to the in- 
spection of the insurance company, then this policy is to be void,” 
there would be sense in it—fair play. 

But the suggestion that this provision, however artificial and cun- 
ningly inserted, can have the legal effect of a condition precedent, by 
which the policy of insurance is to be void and of no effect, cannot 
for a moment be entertained in a court of justice without submitting 
to the degradation of being made an instrument of an insurance com- 
pany to evade the payment of a loss fairly incurred upon grounds 
technical and untenable. 

No error. Judgment affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


June Term, 1874. 


NORTH CAROLINA MUTUAL LIFE INS. CO. 
Us. 


JOHN H. POWELL.* 


The failure of a mutual insurance company does not constitute a ‘failure of con- 


sideration,” so as to defeat an action upon a premium note given by a person 
insured therein. 


Such a company after its insolvency loses the power of insisting upon forfeitures 
of stock by its members for non-payment or otherwise. 

If such a compsny before insolvency treat a member who has failed to pay as if 
he were still a member, this is a waiver of the right to declare his stock for- 
feited for non-payment. 

A resolution by such a company to wind up its affairs is equivalent to an assess- 
ment of 100 per cent. on the premium notes in order to enable it to meet its 
liabilities, etc. 

The holders of policies in insolvent mutual insurance companies cannot, when 
sued upon their premium notes, claim that the value of their policies, (sup- 
posing the same to be ascertained,) shall be set off in equity against their 
liabilities. 


* Published in 71 North Carolina Reports. Syllabus in Conigland vs. North Carolina Mutual 
Ins. Co., Phil. Eq., 341. 
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Civil action to recover the value of a promissory note, tried by his 
honor, Judge Tourgee, at Special (January) Term, 1874, of the Su- 
perior Court of Wake County. 

The following is the case proposed by the plaintiff’s counsel and 
adopted by the presiding judge, and transmitted with the transcript 
of the record, as the “ case settled.” 

On the trial in the court below, the plaintiff produced in evidence 
the act of incorporation, ratified 27th January, 1849, entitled “ An 
act to incorporate a Mutual Life Insurance Company in the State of 
North Carolina,” by which the plaintiff became an incorporated com- 
pany ; and proved that under said act the company was duly organized 
and went into operation sometime in the spring of the year 1849. 

Plaintiff then offered in evidence a promissory note, the execution 
of which, by him, the defendant admitted in the words and figures 
following, to wit : 


“ $258.23. Goldsboro, April 23rd, 1865. Twelve months after date , 
or sooner if required to meet assessments made by the company, I 
promise to pay to the North Carolina Mutual Life Insurance Com- 
pany, at Raleigh, or order, two hundred and fifty-eight dollars and 
twenty-three cents, with interest at 6 per cent. per annum, for value 
received. No. 1202. Joun H. Powett.” 


It was then proved by the plaintiff that at the time the note was 
executed, the United States forces had possession of Goldsboro in 
Wayne County, where the note was given, and had also taken 
possession of the city of Raleigh, where the plaintiff’s office was 
situate, and performed its functions as a mutual insurance company ; 
and that the jurisdiction of the United States had been main- 
tained within the two places aforesaid ever since, and had gradually 
from that time been established and maintained over the whole State 
of North Carolina up to the present time—facts admitted by de- 
fendant. 

Plaintiff then filed before the court the affidavit of R. H. Battle, 
now receiver of the plaintiff corporation, under a decree in equity of 
the United States Circuit Court for the District of North Carolina, 
and at the date when said note was given and for several years pre- 
vious, and also subsequent thereto, secretary of said corporation, to 
the effect that it was not understood between the parties to said note, 
that it was solvable in money of the value of Confederate currency 
at the time the note was given ; but it was understood between the 
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said parties that said note was solvable in money of the par funds 
of the United States. And the plaintiff here rested the case. 

The defendant then offered in evidence the policy of life insurance, 
and a printed pamphlet containing the by-laws, rules and instructions 
to the agents of the plaintiff corporation, all of which were admitted 
by the plaintiff to be genuine. He then offered to prove that 
when the said policy was issued to him, on the 23rd of April, 1851, 
he did not pay to the plaintiff in money the whole sum of $43.40, 
specified in said policy as paid at that date, but paid only $21.70 
thereof in money, and gave his note, in the form of the note now 
sued on, for the other $21.70 ; and that when the next annual pre- 
mium of $43.40 fell due, according to the terms of said policy, on the 
23rd of April, 1852, he paid only $21.70 of that annual premium 
and six per cent. interest on his note of $21.70 already given, in 
money, and paid off his said note and the other half of his annual 
premium, due 23rd April, 1852, by giving a note in the form of the 
one now sued on, amounting to $43.40 therefor. That in like manner, 
from year to year, until the 23rd day of April, 1865, he continued to 
pay only one half of his annual premium specified in said policy, and 
six per cent. interest on his outstanding note in money, and to give a 
new note, including the amount of the principal of his outstanding 
note and the other half of the annual premium due by him for the 
ensuing year, in the form above specified. That on the 23rd April, 
1865, he paid the plaintiff $21.70 in money, being one half of his 
annual premium as aforesaid, due for the year ending the 23rd April, 
1866, and gave his note for $258.23, which included the other half of 
his annual premium and the principal of his outstanding note, 
amounting at that time to $258.53 ; and he at the same time paid the 
plaintiff in money $14.19, being one year’s interest on his said out- 
standing note for $236.53. ‘That the note declared on by the plaintiff, 
and offered in evidence, was the one for $258.23, given by defendant, 
as immediately hereinbelore stated, on the 23rd April, 1865 ; and the 
consideration thereof was the payment of his annual half premiums, 
already accrued in the manner and under the circumstances immedi- 
ately hereinbefore stated. That on the 23rd of April, 1866, the de- 
fendant purposely failed to pay his annual premium, according to 
the terms of the aforesaid policy, either in money or by giving a note 
therefor, because the plaintiff corporation was at that time generally 
reputed to be insolvent, and, as the defendant believed, was insolvent ; 
and that the Gefendant has never since paid, nor attempted to pay, 
any such annual premium. 
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It was conceded by the plaintiff that the directors of the plaintiff 
corporation has never at any time made any assessment on the note 
sued upon, against the defendant, to pay losses due to policy-holders, 
whose policies had fallen in by death, and other debts of the corpo- 
ration—unless the resolutions of the said directors, of the 6th of 
August, 1866, (annexed to the record,) and hereinafter more speci- 
fically referred to, amounted to such an assessment; or unless the 
proceedings in the Circuit Court of the United States, in the creditors’ 
bill filed against the. plaintiff in equity, before June Term, 1869, and 
which will be hereinafter more specfically stated, were equivalent 
thereto ; and it was specially conceded by the plaintiff, that no such 
assessment had been made on the premium note of the defendant 
sued on, previous to the lapse of his policy, by his failure to renew 
his premium note, and pay his annual premium on the 23rd of April, 
1866. 

The defendant then offered to prove,-by unwritten evidence, the 
terms of an oral agreement entered into by and between the plaintiff 
and defendant, at and preceding the execution of the note given by 
the defendant to the plaintiff, for one half of his first annual pre- 
mium, and of the policy issued by the plaintiff to defendant’s wife 
and children on the 23rd of April, 1851, of which agreement the 
said policy and note were in part execution, to the effect : 

1. That it was agreed and understood between the plaintiff and 
defendant, that any and all notes, including the one declared on, 
given by defendant in payment of half premiums, should not be col- 
lected at the date they became due by their tenor. 

2. That the outstanding premium notes should not be collected, 
but renewed as stated, except as to any assessment made for losses. 

3. That notice should be given of such assessment when made, 
before which the insured should not be in default. 

4, That such premium notes should only be paid after death, and 
then be deducted from the amount due under the policy. 

5. That upon the non-payment of the annual premium, or the 
non-payment of the note for the half amount thereof, the entire 
agreement should be null, and the defendant discharged from all lia- 
bility to the plaintiff upon his premium notes, or otherwise, except 
as to such assessments as may have been then made. 

6. That this express oral contract was entered into between de- 
fendant and the plaintiff’s agent, at the date mentioned, to wit, the 
23rd of April, 1851. 
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This evidence was rejected by the court, and the defendant ex- 
cepted. 

Defendant then offered to prove, by parol testimony, that the plain- 
tiff knew of the alleged unwritten contract made with the defendant 
by the company’s agent, and did not disaffirm the same, but ac- 
cepted and renewed from time to time the notes given in pursuance 
thereof. 

This evidence was rejected by the court, and the defendant ex- 
cepted. 

Defendant offered to prove, by oral testimony, that it was the usage 
of the plaintiff corporation to make unwritten contracts of insur- 
ance, of the tenor of the oral contract alleged. This too was re- 
jected by the court, and the defendant again excepted. 

Defendant then offered to prove that he did regularly renew his 
note for one half the annual premiums, according to the unwritten 
contract alleged, until the plaintiff became insolvent, and that he re- 
fused to renew only in consequence of such insolvency. The plain- 
tiff offered no objection to the defendant’s proving that he regularly 
renewed his notes, etc., until the plaintiff became insolvent, ete., but 
did object to his proving that he did these acts in accordance with 
the unwritten contract alleged. Objection of plaintiff sustained, and 
the evidence so far as it related to the unwritten contract alleged by 
defendant was excluded by the court. Again the defendant excepted. 

The defendant offered to prove that no assessment had been made 
and no notice given to him, according to the tenor of the unwritten 
agreement alleged. Plaintiff did not object to the defendant’s prov- 
ing, if he could, that no assessment had been made on his premium 
note and no notice thereof had been given to him, but did object to 
his proving that these acts had not been done according to the tenor 
of the unwritten agreement alleged. The court excluded this evi- 
dence, as a part or consequence of such unwritten agreement, and as 
offered in connection therewith, but did not exclude it generally. 
Defendant excepted. 

It was conceded by the plaintiff that at the date when the note 
sued on was given by defendant, to wit, 23rd of April, 1865, the 
plaintiff corporation was unable to meet and pay its then existing lia- 
bilities as they matured ; and it was further conceded that it had 
never been able since to meet and pay its existing liabilities as they 
matured ; and that on the 4th September, 1869, when this action was 
instituted, the plaintiff was finally insolvent, and has so remained 





1875. | North Carolina Mut. Life Ins. Co. vs. Powell. 359 


ever since, and would never be able to pay off its existing debts, and 
have anything for division among its shareholders or members. 

The defendant then offered in evidence a printed statement, ad- 
mitted to be genuine, and which was made a part of the case, of the 
proceedings of a general called meeting of the members of the 
plaintiff corporation, held on the 6th of August, 1866, wherein a 
speedy winding up of the affairs of the company was resolved on, 
and the directors ordered to carry the same into effect ; and proved 
that the plaintiff had ever since the said 6th day of August, 1866, 
ceased to transact any business as a life insurance company. 

It was conceded by the defendant that he was, on the 23rd of 
April, 1865, when his note was given, and had been for many years 
previous thereto, one of the local agents for the plaintiff, to receive 
applications for insurance, and to effect renewals thereof in a 
considerable district of country in and around Goldsboro, Wayne 
County. 

The plaintiff then offered in evidence the record of an equity suit 
in the Circuit Court of the United States for the North Carolina 
District, instituted before June Term, 1869, of said court, by Elvira 
C. Lawrence and others, on behalf of himself and the other creditors 
of the plaintiff, against the plaintiff in this action. In the original 
bill of said suit it was alleged that the complainant therein, and other 
creditors aforesaid, had obtained judgments for their debts, at law 
against the plaintiff in this action, had sued out executions thereon, 
and they had been returned totally unsatisfied, and praying the Cir- 
cuit Court to take into its custody the assets of the North Carolina 
Mutual Life Ins. Co., and to appoint a receiver thereof, to take charge 
of and collect such assets, and distribute them among the creditors of 
said corporation, according to their respective rights. A decree of 
said court, in said case, made at June Term, 1869, declared said cor- 
poration insolvent, appointing one R H. Battle receiver of the assets 
thereof, and directing him, as such receiver, to institute proper actions 
in the State courts for the collection of the assets of the corporation, 
preparatory to the distribution thereof among the creditors of the 
corporation. The plaintiff then proved, that although this action is 
conducted in the name of the plaintiff, yet that it was in reality 
brought, and is in truth and fact carried on by the said R. H. Battle, 
receiver as aforesaid, in the name of the plaintiff, in pursuance of 


the decree last aforesaid and for the benefit of the creditors of the 
plaintiff. 
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Upon the foregoing evidence, the defendant prayed his honor to in- 
struct the jury: | 

If they found that the plaintiff, at the time of taking the note now 
sued ou, was insolvent, and that this, fact was known to the plaintiff 
and not communicated to the defendant, nor known to him, and that 
if this fact had been known to the defendant he would not have exe- 
cuted the note, the plaintiff could not recover. 

His honor declined to give the instruction, as prayed, and the de- 
fendant excepted. 

That the contracts between the plaintiff and defendant were mutual, 
concurrent and dependent, and that the insolvency of the plaintiff, 
and its admitted liability to pay the defendant’s wife and children the 
amount of their policy, at any time hereafter, was a discharge of the 
defendant from his liability ; and, if not to the full amount, yet to 
the extent of the present value of the policy, as of a solvent corpora- 
tion. His honor declining to give this instruction as prayed, the de- 
fendant excepted. 

That if the jury find, that at the time of taking the note now sued for, 
the plaintiff was insolvent and concealed that fact from the defendant, 
and falsely represented to him that it was solvent, and thereby in- 
duced the defendant to give the said note, when, but for such con- 
cealment and false representation, the defendant would not have given 
the same, the plaintiff could not recover. His honor declined to give 
this instruction as prayed ; stating to the jury that any concealment, 
or representation of its pecuniary condition, upon the part of the 
plaintiff to the defendant, at the time when the note was given, which 
would vitiate the same, must have been fraudulent as well as false ; 
and there had been no evidence given to the jury of any fraudulent 
concealment of, or false and fraudulent representations as to its 
pecuniary condition, by the plaintiff to the defendant, at the time 
when the note was given. To this instruction the defendant again 
excepted. 

That the plaintiff, having at a general meeting of its stockholders 
or members, held on the 6th of August, 1866, adopted the resolution 
to wind up the affairs of the company, and to discontinue its business 
from that date, and this action not having been instituted until the 
4th day of September, 1869, more than three years having elapsed 
since the dissolution of the plaintiff corporation, this action could 
not now be maintained by it. His honor declined to instruct the jury 
as requested, and the defendant again excepted. 

That the note sued on was subject to the scale for Confederate 
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money, provided by the ordinance of the convention and the act of 
the General Assembly ; and if entitled to recover, the plaintiff was 
only entitled to recover the amount specified in said note, reduced by 
said scale. 

His honor refused to give this instruction as prayed, and told the 
jury that the presumption arising under the ordinance and act of 
the General Assembly, that the note sued on was solvable in money 
of the value of Confederate currency at the date when the note was 
given, was in this case rebutted by uncontroverted evidence. Defend- 
ant again excepted. 

The defendant then asked his honor to rule that this suit was not 
commenced in due time, which ruling his honor refused to make, and 
the defendant excepted. 

In support of his first counter-claim, the defendant prayed his 
honor to instruct the jury, that if he was induced to pay to the plain- 
tiff the sum of $21.70 at the time of the execution of the note sued 
on, the plaintiff then being insolvent, by the false representation of 
the plaintiff ’s agents and officers as to its solvency, and the conceal- 
ment of its true pecuniary condition, then the defendant was en- 
titled, as against the plaintiff, to a counter-claim of $21.70 with interest. 

His honor declined to give this instruction as prayed, stating to 
the jury that there was no evidence of any fraudulent concealment 
of its pecuniary condition, or of any false or fraudulent representa- 
tions as to its solvency, by the plaintiff, or its agents or officers, 
whereby the defendant had been induced to pay it the said sum of 
$21.70, at the time when he executed the note. Again the defendant 
excepted. ; 

The jury returned a verdict in favor of the plaintiff. Judgment in 
accordance therewith, and appeal by defendant. 


Futter & Asner, Suiru & Strona, and Barcuetor, for Appellant. 


Fow tr, Bartte & Son, and Haywoop, contra. 


Serre, J. 


All of the important questions presented by this record were con- 
sidered and decided in Conigland vs. N. C. M. Ins. Co., Phil. Eq., 341, 
and the learned counsel who argued this case at the present term 
candidly admitted that authority to be against him, and decisive of 
this action, unless the court reversed that decision. 

After giving to the able argument of counsel due consideration, we 
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see no reason to abandon any of the positions established by that 
decision. 

It is a well considered opinion of the court, delivered by the chief 
justice, and, as we have before said, meets fully the merits of this 
case. Some of the evidence offered by the defendant and rejected by 
the court was admissible, but we need not consider it, for if all that 
was competent had been admitted, it could not have changed the re- 
sult. So the defendant has suffered no harm from the rejection of 
evidence. 


The judgment of the Superior Court is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


June Term, 1874. 


G. A. WHITLEY, Apm'x, Etc. 
US. 


PIEDMONT & ARLINGTON LIFE INS. CO.* 


The premium upon a policy of life insurance is considered paid to the company, 
when, according to instructions, it is delivered to the express company, ad- 
dressed to the agent of the insurance company. 

A policy of life insurance is not binding until the premium is paid—such a clause 
being contained in the application. And it is the duty of the assured to com- 
municate to the company any material change in his health, in the interval 


between the application and the completion of the contract by the payment 
of the premium. 


This was a civil action, on a policy of life insurance, tried before 
Buxton, J., at the Spring Term, 1874, of Stanly Superior Court. 

On the trial below many points were raised and decided by the 
presiding judge, to whose rulings exceptions were taken, but as most 
of them are not material to the questions decided in this court, they 
are omitted. The opinion of Justice Ropman contains all the material 
facts of the case. 


* Published in 7] North Carolina Reports. For report of trial in court below, see 3 Insurance 
Law Journal, 531. 
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Under the rulings of his honor in the Superior Court, the jury ren- 
dered their verdict against the plaintiff. Judgment in accordance 
therewith, and appeal by the plaintiff. 


McCorzrtz & Batey, for Appellant. 


Monreomery and Barrie & Son, contra. 


Ropmay, J. 

There are many exceptions in this case as to the competency of 
evidence which we do not think it material to consider. The 
material facts, and about which there seems to be no dispute, are 
these : 

On 31st of March, 1872, Matthew Hohn, the intestate of the plain- 
tiff, signed and delivered to the agent of the company a written ap- 
plication for an insurance on his life for $2,000. 

It is not denied that the representations therein, as to the health 
of Hohn at that time, were true. The application contained this lan- 
guage just above the signature of Hohn: “It is hereby declared 
* * * also that the policy of insurance hereby applied for shall not 
be binding upon this company until the amount of premium as stated 
therein shall have been received by said company, or some authorized 
agent thereof, on proper receipt of the company, during the lifetime 
of the person therein assured. The undersigned further binds him- 
self to pay the premium due on policy for which this application is 
made as soon as policy is issued by said company, or in default of so 
doing, this is his obligation on which action may be brought at law 
to recover the same,” etc. The application was forwarded to the com- 
pany by its agent, Courts, who received a policy dated 8th April, 1872. 
About the 20th April, Hohn received a letter from Courts, dated 12th 
April, informing him that the policy had been received, and directing 
him, as he had previously done, to send the premium of $38.84, to- 
gether with $1, his fee, either by express or by post-office order, to 
him (Courts) at Ruffin, N. C. Some time early in May, Hohn was 
taken sick ; he was quite sick on 11th of May, and on that day he, or 
his relatives, (we think it immaterial which,) delivered to the express 
agent at Concord a package containing the amount of the premium 
and fee, directed to Courts at Raleigh, N. C. Hohn died on 13th of 
May. Courts happening to be in Raleigh on 3rd of June, received 
the package of money there on that day, and wrote to his son at 
Concord to countersign the policy and send it to Hohn. Courts was 
at that time ignorant of the sickness and death of Holin. ‘The policy 
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was countersigned on 17th of June, and forwarded to the late resi- 
dence of Hohn. ‘The premium soon after its receipt was forwarded 
to, and received by the company. 

The policy contains the following : “And it is further agreed by 
the within assured, that the notice contained on the back of this policy 
is accepted by the assured as forming a part of this contract,” ete., 
and also, “ Not binding on the company until countersigned by its 
authorized agent or officer, D. W. Courts, or such sub-agent as may 
be designated by said agent or officer, and the advance premium 
“paid.” The page headed “Notice,” contains as follows: “The pre- 
mium of this policy is payable at the commencement of this risk in 
one or more premiums, as may be expressed,” ete. 

We may shortly dispose of some preliminary questions. We con- 
sider that the premium was paid to the company when it was deliv- 
ered to the express agent at Concord, directed to Courts. It is true 
the address was not in conformity with his directions, as it was to 
Raleigh and not to Ruffin ; but as he did actually receive it within a 
reasonable time, and accepted and forwarded it to the company, who 
retained it without objection, we consider that any variance from the 
directed address was waived. Under other circumstances such a 
variance might be material ; we confine our opinion to the particular 
case before us. May on Insurance, sec. 345, p. 412. 

We also consider that it is immaterial whether the premium was 
paid with the express knowledge and assent of Hohn, or by his 
relatives without his express assent. Such assent must be presumed 
under the circumstances. The payment was made for his benefit, and 
it will be presumed, in the absence of contrary evidence, that a person 
assents to what is so done; as for example, that he accepts a deed 
made to him, and delivered to one who professes to be his agent, 
although in fact he is not. 

The main questions are : 

1. When was the contract of insurance consummated? Was it 
upon the acceptance and approval of the application by the company, 
or upon the payment of the premium on 11th of May ? 

2. Supposing it was consummated only on the payment of the pre- 
mium, was the representation of health contained in the application 
a continuing one up to the consummation of the policy? Because 
in this last case it would be the duty of the assured to disclose to the 
company any material alteration in bis health in the interval, and as 
this was not done, and the representation of his health contained in the 
application, although true at its date, was not true on 11th of May, if 
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the representation must be considered as made on that day, it would 
be false, to the knowledge of the plaintiff, and he would not be en- 
titled to recover. 

I. On the first question : We think that the clear declaration in 
the application, that the policy shall not be binding until the premium 
is paid, followed by a clause in the policy to the same effect, is con- 
clusive on this point. It is true that, taking this to be so, there seems 
to be no necessity for the words which immediately follow, and which 
bind the applicant to pay the premium when the policy is issued, be- 
cause if the premium is paid before the policy is delivered, or if the 
two acts are exactly concurrent, this obligation could have no effect. 
We consider it, however, as having been introduced from great cau- 
tion, and to provide for a possible case in which the delivery of the 
policy might precede. 

II. Was it the duty of the assured to communicate to the company 
any material change in his health in the interval between the appli- 
cation and the completion of the contract by the payment of the 
premium ? 

No rule seems to be better settled than that, upon a contract of in- 
surance, it is the duty of the assured, at or before the making of the 
contract, to communicate all the facts within his knowledge which 
may affect the risk. 1 Phil. Ins., sec. 524; May Ins., sec. 200, p. 210. 

This duty cannot be the less obligatory because the assured has 
shortly before represented or warranted a fact to be true, which then 
was true, but has since ceased to be so. In such case the insurer 
naturally and rightfully infers that the thing insured continues in the 
same condition as far as the assured knows. 

In Edwards vs. Footner, 1 Camp., 530, the action was on a policy 
of insurance on goods in the Fannie, from London to Hayti. The 
ship was captured by a French privateer with the goods on board 
About a week before the policy was signed, the broker for the plaintift 
stated to the defendant that the Fannie was to sail with cer- 
tain armed ships, and that she herself was to carry ten guns and 
twenty-five men. The Fannie, in fact, sailed by herself, and carried 
only eight guns and seventeen men. Lord Ellenborough said, “If a 
representation is once made, it is to be considered as binding, unless 
there is evidence of its being afterward altered or withdrawn.” 

In Traill vs. Baring, 4 De Gex, Jones & Smith, 318, the facts were : 
The International Life Assurance, Society had assured the life of 
‘Lydia Taylor for a large sam. On 9th May, 1861, the society assured 
her life for £3,000, (a part of the sum,) with the Clerks’ Association 
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On 10th May the secretary of the association called on the secretary 
of the Reliance Society, and proposed that that society should take 
part of their risk on Lydia Taylor’s life by way of re-assurance, stat- 
ing that the Victoria office had agreed to undertake that risk to the 
amount of £1,000, and that the association would themselves retain 
£1,000 of it, and proposing that the society would take the remaining 
£1,000. The proposal was accepted on the same day. On 18th May, 
a policy was accordingly issued, being the one on which the action 
was brought. It was afterward discovered that the association, in- 
stead of retaining the risk themselves to the amount of £1,000, had on 
the 15th May, (three days before the date of the policy,) assured, by 
way of re-assurance, the whole of its risk with the Victoria office. 
Lydia Taylor died, and the society refused to pay. 

Lord Justice Turner said, “‘I take it to be quite clear that if a 
person makes a representation by which he induces another to take a 
particular course, and the circumstances are afterward altered to the 
knowledge of the party making the representation, but not to the 
knowledge of the party to whom the representation is made, and are 
so altered that the alteration of the circumstances may affect the 
course of conduct which may be pursued by the party to whom the 
representation is made, it is the imperative duty of the party who 
has made the representation, to communicate to the party to whom 
the representation has been made, the alteration of those cireum- 
stances ; and that this court will not hold the party to whom the 
representation has been made, bound, unless such a communication 
has been made.” May on Insurance, sections 190, 191, pp. 199, 201. 

In both the cases cited, it was admitted there was no actual intent 
to deceive, and that the representations were bona fide, and true at 
the time they were made. 

We think these cases stand on the ground of an admitted principle 
of equity, which substantially runs through the whole law of that 
class of contracts in which confidence is reposed in each other by 
the contracting parties. 

The plaintiff is not entitled to recover on the policy. He is en- 
titled to recover the premium paid, on the ground that as the risk 
never accrued, there was a total failure of consideration ; but not in 
this action, as it is not demanded. 

The shape of the issue which the judge submitted to the jury, 
“Whether Hohn had paid the premium in his lifetime, according to 
the contract ;” was objectionable, because it involved matter of law 
with matter of fact. 
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But the instructions which his honor afterward gave to the jury 
separated the two, and left to the jury only the determination of the 
facts. Judgment affirmed. 


Reang, J., dubitante. 


SUPREME COURT OF THE UNITED STATES. 


Ocroper TERM, 1874. 


FRANKLIN FIRE INS. CO., Plaintiff in Error, 
US. 


SAMUEL E. COLT. 


A provision in the company’s charter declares that every contract, bargain, agree- 
ment and policy for the purpose of insuring against fire shall be in writing or 


in print under the seal of the corporation, signed and attested by its officers. 

Held, that this provision has reference only to the formal executed contracts of the 
company, not to the initial arrangements that necessarily precede them, and 
does not invalidate an initial or preliminary contract for insurance with an au- 
thorized agent of the company, though not in writing. 


Held, that credit which the agent was authorized by usage to give did not impa’. 
the validity of the contract, which could be enforced in a court of equity. 


Held, that an agent might after a fire fill up a policy in accordance with a previous 
parol agreement, and such policy would bind the company. 


Held,that such policy was the property of the insured, and could be recovered on, 
though still held by the agent. 


Judgment affirmed. 


In error to the Circuit Court of the United States, for the District 
of Connecticut. 


Fietp, J. 

The charter of the company defendant, in the same clause which 
authorizes its president and directors to make insurance against fire, 
and for that purpose to execute such “contracts, bargains, agreements 
policies, and other instruments” as may be necessary, declares that 
every such contract, bargain, agreement and policy shall be in writing, 
or in print, and be under the seal of the corporation and be signed 
by the president and attested by the secretary or other officer appoint- 
ed for that purpose. 
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Where similar language as to the form of the contract, or policy; 
was used in connection with a like grant of power to insure, in a 
general statute of Pennsylvania respecting insurance companies, it 
was held by the late Mr. Justice Grier, in a case before the Circuit 
Court of the United States, that a company to which the law applied, 
could make an insurance which would be legally valid, only by a poli- 
cy attested by the officers and seal of the corporation. The learned 
justice undoubtedly considered that the mode in which the contract 
or policy could be made was so associated with the grant of power as 
to be essential to a valid excercise of the power. And such appears 
to be the natural import of the language of the clause of the charter 
of the defendant under consideration in this case, when the whole 
clause—that which confers the power and that which prescribes the 
mode of its exercise—is read. 

But the learned justice at the same time very justly observed, that 
before the policy was attested in due form, the president or secretary, 
or whoever else might act as general agent of the company, might 
make agreements and parol promises as to the terms on which a poli- 
cy should be issued, so that a court of equity would compel the com- 
pany to execute the contract specifically ; and that where a loss hap- 
pened, to avoid circuity of action the chancellor would enter a de- 
cree directly for the amount of the insurance for which the company 
ought to have delivered their policy properly attested. 

The requirement of the charter in this case has reference, in our 
judgment, only to executed contracts or policies of insurance, by 
which the company is legally bound to indemnify against loss, and not 
to those initial or preliminary arrangements which necessarily precede 
the execution of the formal instrument by the officers of the company. 

The preliminary arrangements for the amount and conditions of 
insurance are in a great majority of instances made by agents. It is 
always so where the insurance is effected out of the State where the 
company is incorporated and has its principal place of business. The 
charter of the company in this case authorized the president and di- 
rectors to appoint officers and agents for conducting its business in 
other places than the city of Philadelphia. And it would be imprac- 
ticable to carry on its business in other cities and States, or at least 
the business would be attended with great embarrassment and incon- 
venience, if such preliminary arrangements required for their validity 
and efficacy the formalities essential to the executed contract. ‘The 
law distinguishes between the preliminary contract to make insurance 
or issue a policy and the executed contract or policy. And we are not 
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aware that in any case, either by usage or the by-law of any company; 
or by any judicial decision, it has ever been held essential to the vali- 
dity of these initial contracts that they should be attested by the offi- 
cers and seal of the company. Any usage or decision to that effect 
would break up or greatly impair the business of insurance as trans~ 
acted by agents of insurance companies. 

In a recent case in the Court of Appeals of Kentucky, this precise 
question was considered, and its determination was in accordance with 
the views we have expressed. There the suit was to enforce a parol 
contract of insurance made by the agent of the company, whose char- 
ter provided that all policies or contracts of insurance made by the 
corporation should be “subscribed by the president, or president pro 
tem., and signed and attested by the secretary, and being so signed 
and attested,” should be binding and obligatory upon the corporation 
without its seal, according to the tenor, extent, and meaning of the 
policies or contracts. And the court held that this clause did not re- 
quire an executory contract for an insurance to be in writing, and 
said that it knew of no American charter which did so require, ob- 
serving that whilst a policy as an executed contract of insurance was 
defined to be documentary, and authenticated by the underwriter’s 
signature, yet a contract to issue a policy as an executory agreement 
to insure might be binding without a written memorial of it ; that no 
statute of frauds applied, and that the common law did not require 
writing. 

There is no suggestion that the preliminary contract in this case 
was not made in perfect good faith on both sides, with full knowledge 
by the agent of the condition, character, and value of the property in- 
sured. The credit allowed for the payment of the premium was an 
indulgence which the agent was authorized by general usage to give. 
Its allowance did not impair the preliminary contract ; that being 
valid could have been enforced in a court of equity against the 
company ; and having been enforced by the procurement of a policy, 
an action could have been maintained upon the instrument; or the 
court in enforcing the execution of the contract might have entered 
a decree for the amount of the insurance. But no resort to a court 
of equity for specific performance was necessary in this case by reason 
of the action of the agent in filling up the blank policy, which was 
duly attested, as he should have done immediately after the prelimi- 
nary arrangement with the assured. The agent was authorized to 
do after the fire, that which he had previously stipulated to do on 
behalf of the company. The original neglect to fill up the blank 
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policy at once, constituted no valid reason for further delay. If the 
policy filled up at once would have bound the company, so must the 
policy subsequently filled up. The relations of the parties and the 
obligations of the company were not changed by the neglect of the 
agent. The filling up of the policy was a voluntary specific perform- 
ance of the preliminary agreement. And, when filled up, the policy 
was by express stipulation to be held by the agent in his safe for the 
assured, and no actual manual transfer was, under these circum- 
stances, essential to perfect the latter’s title. It then became his 
property, and upon a refusal of the defendant to surrender it, two 
courses were open to him: either to proceed by action to recover the 
possession of the policy, or to sue upon the policy to recover for the 
loss, and in the latter case to prove its contents upon failure of the 
company to produce the instrument on the trial. 

In Kohne vs. Insurance Company the terms of insurance upon a 
vessel were agreed upon between the agent of the plaintiff and the 
company. For the premium a note was to be received with approved 
security. A policy was accordingly filled up by the president, in con- 
formity with the agreement, and notice thereof given to the agent. 
Three days afterward the agent called at the office of the company 
to deliver the note and receive the policy. The company had in the 
meantime heard of the loss of the property insured, a fact which was 
unknown to either party when the agreement was made, and refused to 
deliver the policy, asserting that the agreement for the insurance was 
inchoate, which it had a right to retract. The assured then brought 
trover for the policy, and Mr. Justice Washington, presiding in the 
Circuit Court, sustained the action, holding that the contract was per- 
fected when the policy was executed, and, of course, that the posses- 
sion of the instrument by the company, after giving notice of its exe- 
cution, did not impair the title of the assured. 

In Lightbody vs. North American Insurance Co., the agent of the 
plaintiff made a contract of insurance of certain buildings with the 
agent of the defendant on the 30th of March, and paid the required 
premium. On the following morning the buildings were destroyed 
by fire. The policy was made out and delivered by the agent on the 
21st of April following, after the company had refused to pay the loss; 
and the court held that the policy took effect by relation from the day 
of its date, which was the day the premium was paid and the con- 
tract concluded ; that it was the manifest intent of the parties that 
the contract should operate from its date, so as to give the plaintiff 
the same legal remedy which he would have had if the policy had 
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then been delivered ; that the agent pursued his authority in deliver- 
ing the policy after the loss, and that the delivery bound the defen- 
dants. 

In the case of The City of Davenport vs. Peoria Marine and Fire 
Insurance Co., the power of an agent to issue a policy after a loss, pur- 
suant to his agreement, was very fully and ably considered with re- 
ference to the principal decisions on the subject. There the agree- 
ment for insurance was made between the parties by their agents on 
the 20th of March ; on the night of the same day the property was 
destroyed by fire ; on the following morning the policy was executed 
and delivered in accordance with the agreement, both parties at the 
time being ignorant of the loss. The court held that the policy was 
valid and binding ; that the doctrine that an act done at one time 
may take effect as of a prior time, by relation back, was applicable to 
contracts of insurance ; that the agreement to insure was the princi- 
pal act, and that the formal execution of the policy might be concur- 
rent therewith, or subsequent thereto, and when subsequent, and made 
as of the date of the principal act, took effect by relation as of that 
date. 

Numerous other authorities to the same purpose were cited on the ar- 
gument, but we do not deem it necessary to pursue the subject further. 
_ We see no error in the ruling of the court below, and its judgment 
must, therefore, be affirmed ; and it is so ordered. 


[Nore.—The following authorities are cited by Hon. J. O. Pierce in 
the Central Law Journal in connection with the above case. See also 
Dayton Ins. Co. vs. Kelly, 4 Ins. Law Jour., 169, and Haslett vs. Alle- 
ghany Ins. Co., 4 Ins. Law Jour., 372.—Ep. Ins. Law Journat. | 


Constant vs. Ins. Co., 3 Wallace, C.C., 316; Security Fire Ins. Co. 
vs. Kentucky Marine and Fire Ins. Co., 7 Bush, 81 ; Sheldon vs. Conn. 
Mutual Ins. Co., 25 Conn., 207 ; Post vs. Aitna Ins. Co., 43 Barb., 351; 
Walker vs. Metropolitan Ins. Co., 56 Me., 371; N. E. Ins. Co. vs. De 
Wolf, 8 Pick., 56 ; Baptist Ch. vs. Brooklyn Ins. Co., 28 N. Y., 153 
and 19 N. Y., 305; Henning vs. U.S. Ins. Co., 47 Mo., 425, and 2 
Dillon, 26; Mutual Ins. Co. vs. McGillevray, 9 Lower Canada R., 
488 ; Head vs. Providence Ins. Co., 2 Cranch, 167 ; Flanders on Fire 
Insurance, pp. 116 and 130 ; May on Insurance, pp. 16-23 ; Bragdon 
vs. Appleton Ins. Co., 42 Me. 259 ; Hallock vs. Com. Ins. Co., 2 Dutch- 
er, (N.J.,) 268, and 3 Dutcher, 645 ; Keim vs. Home Ins, Co., 42 Mo., 
38 ; Baldwin vs. Chouteau Ins. Co., [8 Ins. Law Jour., 369;] Ellis 
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vs. Albany City Co., 50 N. Y., 402; Merchants Ins. Co. vs. Patterson 
U.S. 8. C., January, 1874 ; Marland vs. Royal Ins. Co. 71 Penn. St., 
393 ; Perkins vs. Washington Ins. Co., 4 Cowen, 645 ; Carpenter vs. 
Mutual Safety Ins. Co., 4 Sandf. Ch., 408 ; Union Marine Ins. Co. vs. 
Com. Ins. Co., 2 Curtis, 524; Palm vs. Medina County Ins. Co., 20 
Ohio, 529 ; Harding vs. Carter, Park on Insurance, p. 4. 


SUPREME COURT OF PENNSYLVANIA. 


Ocroser Term, 1874. 
Error to the Court of Common Pleas for, Alleghany County. 


HASLETT 
vs. 
ALLEGHANY INSURANCE CO.* 


Where contracts of insurance are required by the charter to be in writing, a mere 
verbal contract is not binding. 


Gero. Surras, Esg., for Plaintiff in Error. 
M. W. Acueson, Esq., for Defendant in Error. 


Per Curiam. 


This case turns on the terms ‘of the reserved question, that being 
all that is before us. The question reserved was, whether a verbal 
contract of insurance, such as specified in the plaintiff's first point, is 
binding on the defendant, and entitles the plaintiff to recover in this 
action. Contracts of insurance are expressly required by the defen- 
dant’s charter to be in writing, under the seal of the corporation and 
signature of the president or vice-president. The point referred to in 
the reservation does not raise a question of estoppel. It is not averred 
that the premium was paid and that the plaintiff had no knowledge of 


* From the Philadelphia Legal Intelligencer ; See also on this point the case of Franklin Fire 
Ins, Co, vs. Colt, p.367.—Eprror Ins. LAw JOURNAL. 
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the charter requirement, nor is notice to the defendant of non-insur- 
ance in St. Louis averred in the point, though it is set forth as a part of 
the transaction that the insurance should take effect if Captain Kormby 
had not so insured the freight in St. Louis. This implies it was not 
to take effect if he had insured there. Notice of non-insurance was 
therefore essential to fix the defendants finally for payment. There 
being no sufficient ground of estoppel alleged, the case fell back ac- 
cording to the terms of the reservation, upon the mere binding effect 
of a verbal contract for insurance, and this the charter answers in 
the negative. The second question does not arise. 
Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


Ocroper 22, 1874. 


Appeal from Jefferson Court of Common Pleas. 


ANN E. SPRATLEY, Appellant, 
vs. 
MUTUAL BENEFIT LIFE INS. CO., 


A policy of insurance issued by a New Jersey company to a citizen of Virginia, 
containing no condition for the payment of premiums in any other place than 
New Jersey, is a contract to be performed in the latter State, and must be 
governed by its laws. 

A policy was issued by a New Jersey company to a citizen of Virginia in 1860. 
Payment of subsequent premiums was prevented by the war. The insured 
life terminated in 1863, and notice and proofs of that tact were made to an agent 
of the company in Kentucky in 1872. Held, (1) that the parties were bound to 
give notice in a reasonable time ; (2) that the delay here was unreasonable; 
(3) that the acts of Virginia suspending the statutes of limitation in certain 
cases did not apply to foreign debtors like this company ; (4) that the statute 
of limitations must be held to have commenced to run within a reasonable 
time (six months) after the termination of the war, and the policy not being 
under seal was barred in six years by the laws of New Jersey and in five by the 
laws of Virginia, and therefore could not be recovered upon in Kentucky. 
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Linpsay, J. 


October 9th, 1860, the Mutual Benefit Life Ins. Co. issued to Ann 
E. Spratley, of Suffolk, Virginia, a life policy for $5,000 upon the life 
of her husband, Thomas W. Spratley. Before the annual premium 
for 1861 fell due, the powers of the agent at Suffolk had been revoked 
in consequence of the civil war. For that reason said annual pre- 
mium, and those subsequently falling due, were not paid. ' 

In September, 1863, Thos. W. Spratley died at Petersburg, Virginia. 
In October, 1872, Mrs. Spratley, through her agents and attorneys, de- 
livered to K. W. Smith, agent for the insurance company at Louis- 
ville, Kentucky, proof of the death of the insured. On the 17th of 
February, 1873, this action was instituted. 

The company relies on numerous defenses: among others the failure 
by the assured within reasonable time to present due notice and proof 
of death. It also pleads and relies on the statutes of limitation. It 
is in proof that the limitation to actions on life insurance policies not 
under seal (as is the case with this one) is six years in New Jersey, 
the domicile of the company, and five years in the State of Virginia, 
where appellant insists that all the stipulations of the gontract were to 
be performed. Counsel argue that as by the terms of the policy the 
money is not due and payable until ninety days after due notice and 
proof of death, limitation does not begin to run until such notice 
with proof is given to the company. They attempt to assimilate the 
contract sued on to notes payable on demand. It seems to us that 
there is an essential difference between them. In cases of notes pay- 
able on demand, the debtor is fully advised as to the existence of his 
debt, and of his subsisting obligation to pay it. Itis within his power 
to seek his creditor, and discharge himself from liability by paying it. 
So long as he remains quiet and inactive, it is to be presumed that he 
consents to the inactivity of the creditor, and that the time when the 
limitation is to begin to run is postponed by the consent of both the 
parties to the contract. Not so in cases of life insurance. The com- 
pany has no certain means of ascertaining when by the death of the in- 
sured its liability to pay accrues. To remedy this difficulty, the con- 
tract requires the assured to notify the insnrer of the happening of 
this event. 

The presumption is conclusive that the parties to the contract in- 
tended that this notice should be given as soon as it was reasonably 
possible to do so. The insurer has the right whilst the witnesses are 
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still alive, and the circumstances still fresh in their memories, to in- 
vestigate the causes of the death, in order to ascertain whether or 
not it is liable to pay the insurance. In cases of apparently unreason- 
able delay, the assured must present a satisfactory explanation there- 
for, or else the statute should be held to begin to run within a reason- 
able time after the death. 

In this case the prevalence of civil war rendered it impossible to 
make and present the proof until about the middle of the summer of 
1865. 

The evidence shows, however, that with reasonable diligence the as- 
sured might have been in an attitude to sue by the Ist day of January, 
1866. The action was therefore barred in Virginia under the statute 
of limitation of that State on the 1st day of January, 1871. It is 
claimed, however, that the running of the statute in said State was 
suspended by legislative enactment. 

On the 2d of March, 1866, the Virginia legislature passed a statute 
providing that the time intervening between the 17th of April, 1861, 
and the enactment of said statute should be excluded from the com- 
putation of time within which it was theretofore necessary to com- 
mence any action or proceeding. 

By this act the limitation commenced to run on the 2d of March, 

1866, and the action was barred on the 2d of March, 1871. 
But it is claimed that the statute was still further suspended by an 
act passed on the same day, which deprived creditors of the right to 
enforce the collection of certain of their debts until the 1st day of 
January, 1868, and provided that the time during which said act 
should remain in force should be excluded from the computation of 
time within which any action or proceeding was required to be com- 
menced. 

Foreign debtors were excluded from the operation of this act. The 
first section of this act was afterward continued in force until the 
first day of January, 1869. We need not determine whether this 
amendatory act also continued in force the section of the act of March 
2d, 1866, suspending during its operation the statutes of limitation. 

Appellee was a foreign debtor at the time both the original and 
amendatory statutes were passed, and therefore was not affected by 
them. 

It may be that the laws of Virginia gave to foreign insurance com- 
panies doing business in that State before the war “a sort of local ex- 
istence,” as was held by a bare majority of the Virginia Court of Ap- 
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peals in the case of the Manhattan Life Insurance Co. vs. Warwick, 
20 Grattan 614 ; 1 Ins. Law Jour., 115. 

But, if this be true, it is equally true that the course pursued by 
Virginia in the war between the States effectually uprooted and de- 
stroyed “the sort of local existence” this appellee had in that State. 
Its domicile was within a State adhering to the Federal government, 
and from the time hostilities commenced between Virginia and the 
Federal government this appellee could not comply with the laws of 
Virginia, and therefore, without fault upon its part, lost its quasi local 
habitation in that State, and, as a matter of necessity, assumed toward 
Virginia and her laws its original character of a foreign corporation. 

It was therefore, so far as this record shows, a foreign debtor in 
March, 1866, and in nowise affected by the provisions of the act of 
the 2d of that month. 

But in addition to all this, the policy of insurance was a New Jersey 
contract, to be performed, so far as the payment of insurance was con- 
cerned, in New Jersey. The company was expelled from Virginia by 
force, and was under no obligation to send agents to that State after 
hostilities ceased, either to solict further business or to put it in the 
power of Virginia creditors to sue it in the courts of that State. 

The action was barred by the laws of New Jersey, and the court be- 
low was bound to instruct the jury that it could not therefore be main- 
tained in this State. Wherefore, the instruction to find for the defen- 
dant did not prejudice the substantial rights of the appellant. 

Judgment affirmed. 





Brown vs. St. Nicholas Ins. Co. 


‘COMMISSION OF APPEALS OF NEW 


Octoser Term, 1874. 


WILLIAM A. BROWN, er at., Respondents, 
Us. 
THE ST. NICHOLAS INS. CO., Appellant.* 


A clause in a marine policy provided that in case of detention, by ice or the 
closing of navigation, from terminating the trip, the policy on the cargo should 
cease and the unexpired premium be returned. . Also, that the vessel should 
touch and stay at any ports or places, where obliged by stress cf weather or 
other unavoidable accident, without prejudice to the insurance. 


The vessel, a canal boat, while being towed down the Delaware, was separated by 
a heavy gale from the tug and forced ashore, losing a portion of her deck cargo. 
Ice did not interfere with navigation at the time, but during the same night 
ice formed round the boat so that the tug could not reach it. After the thaw, 
wind and ice forced the boat on another vessel and sank it. The cargo was thus 
injured to more than half its value. 


Held, that the gale, and not the ice, was the proximate cause of loss in the first 
instance. 

Held, that under the circumstances the stranding was closely enough connected 
with the ultimate loss of the boat to make the underwriters liable under 
abandonment as for a total loss. 


Judgment affirmed. 


Appeal from a judgment of the General Term of the Superior 
Court of the city of New York, affirming a judgment rendered for 
the plaintiff at the circuit. 

The action was brought to recover the amount of a marine policy 
of insurance, issued in December, 1863, by the defendant upon a 
cargo of hay laden on the canal-boat George R. Hale, on a voyage 
from New York to the city of Washington. 

The policy contained a clause, known as an “ice clause,” in the 
following terms: “ It is understood and agreed that if any boats, the 
cargoes of which are covered by this policy, are prevented or de- 
tained by ice or the closing of navigation from terminating the trip, 


* Argued May 29, 1874. 
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then in such case the policy shall cease to attach upon said cargo, 
and this company shall return the premium for the unexpired portion 
of said trip.” 

There was also a clause that the insured vessel could “touch and 
stay at any ports or places, if thereunto obliged by stress of weather 
or other unavoidable accident, without prejudice to this insurance.” 
The canal-boat with her cargo left New York in December, 1863, and 
proceeded by way of the canals with a tow of other boats to Phila- 
phia. 

She left Philadelphia, January 1st, 1864, in a tow of about twenty- 
five boats, towed by four or five steam-tugs. They proceeded down 
the Delaware River on the way to the Chesapeake and Delaware 
Canals. 

In the afternoon the wind began to blow, increasing to a heavy gale. 
During the gale the tugs were separated from the canal-boats, and 
the latter were drifted ashore the same night at a place called 
Church’s Landing. This was on the New Jersey side of the river, 
about 15 miles from Philadelphia. The Hale lost from her deck twenty 
or more bales of hay at this time, but sustained no other injury. 

When she went ashore there was some ice in the river, but not 
enough to interfere with navigation. During the night ice formed 
around the boats to such an extent that the tugs could not reach 
them next morning, though an effort to do so was made. The boat 
Hale continued frozen in until a thaw occurred, January 18th or 19th. 

After the thaw, on the morning of the 20th, the wind and ice 
forced the boat upon another canal-boat, in such a way that when the 
tide went down she broke in two and sank. 

Four or five days afterward, the remaining canal-boats proceeded 
under tow, by way of the canal, to Washington, where they arrived 
safely with their cargoes. 

The channel of the river was open during the time that the boats 
lay ashore at Church’s Landing, though incumbered by floating ice. 
There was nothing but the action of the gale to prevent the boats 
from reaching the canal at Delaware City on the morning of Janu- 
ary 2nd. 

After the wreck, the plaintiffs abandoned the cargo to the insurers, 
(defendants, ) and claimed a total loss. The cargo was injured by 
contact with the water to more than one half its value. 

On the trial the judge charged the jury that the stress of weather, 
by driving the vessel ashore, must be regarded as the primary cause 





1875.] Brown vs. St. Nicholas Ins. Co. 379 


of the loss of the cargo. To this proposition exception was taken by 
defendants. 

The defendants requested the judge to charge the jury that the 
plaintiffs were entitled to recover no more damages than sufficient to 
compensate for the injury to the cargo at the time the vessel was 
frozen in. The judge refused so to charge, and the defendants ex- 
cepted. 

The court thereupon charged the jury that the plaintiffs were en- 
titled to recover the full value of hay on board the boat George R. 
Hale, insured by the policy in question. To this direction due excep- 
tion was taken. The jury having rendered a verdict accordingly, 
judgment was given against the defendants. This judgment having 
been affirmed at General Term, the defendants appealed to this court. 


J. C. Perry, for Appellants. 
R. H. Unversity, for Respondents. 


Dwiaeut, C. 

The sole question in this case concerns the proper construction of 
a clause in a marine insurance policy, commonly termed an “ ice 
clause.” The policy attached to a cargo of hay passing from New 
York to Washington in a canal-boat under tow through the Delaware 
River. ‘The voyage commenced in the winter, and the insurers, while 
undertaking the ordinary sea perils, provided if the boat on which 
the hay was laden was “ prevented or detained by ice, or the closing 
of navigation, from terminating the trip, then in such case the policy 
shall cease to attach upon the cargo, and the company shall return 
the premium for the unexpired portion of the trip.” 

It will be observed that this is not the ordinary case of a warranty 
operating as a condition precedent to the attaching of the policy. It 
rather assumes that the policy has attached and provides for its ces- 
sation. It is rather in the nature of a condition subsequent. It re- 
cognizes the validity of the policy, and the liability of the insurers up 
to the time when their responsibility terminates on the happening of 
the prescribed event, prevention or detention by ice or the closing of 
navigation from terminating the voyage. Until those events happen 
the insurers are clearly liable for all losses occurring from the ordi- 
nary perils of the sea. When they transpire, the policy ceases to 
have binding effect. 

The only point to be considered is whether the boat in the present 
case was prevented or detained by ice from terminating the voyage- 
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Was the true cause of detention, etc., the ice or the stress of weather ? 
If the latter, the insurers are still liable, as the main clauses of the 
policy are applicable ; if the former, the insurers are discharged. 

The true construction of these words is to be sought in the ordi- 
nary rules which control the interpretation of written instruments. 
They are not ambiguous and need no aid from the testimony of ex- 
perts. Their signification is purely a question of law. 52 N. Y. 

Tt will be observed that there are two general modes in which it is 
anticipated the boat may be precluded from accomplishing its voyage: 
ice or the closing of navigation. These causes may operate either 
temporarily or permanently. Whether there was a delay by the pres- 
ence of ice, or a termination of the voyage by the closing of naviga- 
tion, the insurers were in either case to be discharged. It is plain 
that either of these causes must operate in the same general manner— 
that is, as the efficient cause of detention or breaking*up of the voyage. 

The facts of the present case showed that there was no closing of 
navigation and no detention of boats by ice along the usual channels 
of navigation. A heavy gale drove the boat in which the cargo in 
question was carried, on to the shore, so that she was stranded. The 
detention caused by her being driven out of her course was due, be- 
yond all question, to the gale. Her detention on the shore until the 
ice formed around her was due to a consequence of the gale strand- 
ing. Did that cause cease to operate because ice formed in front of 
the boat, and between her and the channel? Is it not rather the true 
view, that the pressure of the ice prevented the removal of the cause 
which created the detention and was slowly working the destruction 
of the cargo. 

What is the proximate cause of the loss? This is always a difficult 
question to determine in the case of a conjunction of causes. The 
policy must have, in settling this question, a reasonable interpreta- 
tion with a view to effectuate the intention of the parties. The words 
“detained or prevented by ice,” etc., must mean detention in the or- 
dinary course of navigation. The contract contemplated that the 
canal-boat should be moved by a tug. This motive power was car- 
ried away by a storm, and ice subsequently formed so as to prevent 
it from returning. The efficient cause of the detention was the loss 
of the motive power through the stress of the storm, and the ice acted 
only as an obstacle to its restoration. Suppose that the tug after 
separation had been captured by an enemy, would the loss of the 
canal-boat have been dune to the capture of the tug? Would not the 
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true cause of its loss have been the storm which drove the two vessels 
asunder, and left the canal-boat at the mercy of the elements? 

A well-known writer on the law of marine insurance has laid down 
the rules applicable to this subject which appear to be sound, and 
which were approved by the Supreme Court of the United States in 
12 Wall., (N. J.) 196. These rules are as follows : 

“1. In case of the concurrence of two causes of loss, one at the 
risk of the insured, and the other insured against, or one insured 
against by A, and the other by B, if the damage by the perils respec- 
tively can be discriminated, each party must bear his proportion. 

“2. Where different parties, whether the insured and the under- 
writers or different underwriters, are responsible for different causes 
of loss, and the damage by each cannot be distinguished, the party 
responsible for the predominating efficient cause, or that by which the 
operation of the other is directly occasioned as being merely inciden- 
tal to it, is liable to bear the loss.” 1 Phillips on Insurance, sec. 136-7. 
The present case falls under the second of these rules. The predom- 
inating efficient cause is the storm. It is well settled that an insurer 
is liable for all the consequences directly resulting from a peril insur- 
ed against, us where a bout is lost after a storm has ceased, in conse- 
quence of damage done during a storm. 2 Pars. on Maritime Law, 
261. 

Suppose that in the present case a general of an army had laid down 
a bridge between the canal-boat as she lay on shore and the tugs in 
the channel, would the detention have been due to the bridge or to 
the stranding? If a man’s house were besieged by burglars and his 
friends were prevented from relieving him by the sudden closing of a 
gate by some distinct act of persons unconnected with the burglary, 
would his detention be due to the closing of the gate, or rather to the 
act of the burglars as “the predominating efficient cause?” This 
point was to some extent involved in Ionides vs. Universal Marine 
Ins. Co., 14 C. B., N.S., 259. The ship, insured against the perils of 
the sea, went ashore. The light at Cape Hatteras, N. C., existing there 
for many years, and visible for twenty-five miles at sea, had been ex- 
tinguished by the Confederate authorities to harass the United States 
shipping. The question was whether the cause of the loss was the 
peril of the sea or the absence of the light. Byles, in giving his opin- 
ion, said : “‘ The original cause, and in popular language the cause of 
the loss, was the captain’s being out of his reckoning. He was some 
fifty miles to the westward of his course without knowing it. The ab- 
sence of the light was merely the absence of an extrinsic saving power; 
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could that be said to be the cause of the ship’s destruction? Suppose 
a man throws himself into the Serpentine, and the means of rescuing 
him are not at hand, and he is drowned, could it be said that the man 
is drowned because of the absence of the saving power?” P.296. In 
the case at bar, the detention commenced with the stranding. That 
detention and its concomitants never ceased until the boat was de- 
stroyed. That was the only detention existing, and the failure of the 
tug to reach the boat was, in the words of Byles, J., the “absence of 
an extrinsic saving power.” Any other view would lead to mere spe- 
culative considerations. Suppose that the intervening ice had not 
formed, what certainty is there that the canal-boat could have been 
got off from the shore so as to have pursued her voyage? The de- 
tention occasioned by the stranding never ceased until the dan- 
gers of the thaw came on, which, in combination with the existing 
causes growing out of the stranding, led to her destruction. This 
test has been suggested in one of the cases: Suppose that an insur- 
ance had been made in another company against the very cause of 
loss excluded in this. For example, the boat is insured “ against de- 
tention by ice,” could there have been a recovery on the facts found 
at the trial? Would it not have been successfully objected that the 
loss was occasioned by the stranding, and that the detention by ice 
was merely incidental to that ? 

Another view of the case may be suggested. The voyage termin- 
ated with the stranding. There wasnever a moment after that occur- 
rence in which it was resumed. Accordingly the formation of the 
ice could not properly be said to detain a boat whose voyage before 
that formation had already come to an end. In Boudrett vs. Henlig, 
Holt, N. P. C., 149, the facts were that of the goods insured against 
a peril of the sea, a part were lost and a part were got on shore. 
This last portion was plundered and destroyed by the inhabitants of 
the coast, so that no part of it ever got to the possession of the in- 
sured. Gibbs, C. J., held this to be a case of total loss. The reason 
given is, that the portion of the goods saved from the wreck, though 
got on shore, never came again into the hands of the owners. The 
total loss was the proximate result of the wreck. This case was ap- 
proved in Ionides vs. Universal Marine Ins. Co. supra. 

In Hohn vs. Corbett,2 Bing., 295, goods were insured “free from 
capture and seizure.” The vessel was stranded off Maracaibo, and 
part of the cargo damaged, and both vessel and cargo seized by 
royalist,s then in possession of the coast, as prize. There was held to 
be a total loss both of the damaged and undamaged goods by a peril 
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of the sea. The loss was deemed to take place at the time of the 
stranding as to all the goods. The judge in delivering his opinion 
said, it is clear that the goods would never have moved, as the ship 
never moved. It was as if they had been cast on a rock and were 
completely out of reach. P. 210. To the same effect is the language 
of the court in Magoun vs. N. E. Mar. Ins. Co., 1 Story, 164-165, 
where it is laid down that if there be a capture, and before the vessel 
is delivered from that peril she is afterward lost by fire or accident, 
the whole loss is attributable to the capture. The vessel was never 
delivered from that peril until she was virtually destroyed and unable 
to perform the voyage. 

In such a case the insurers are liable, though the loss is followed 
by the operation of a peril excepted from the policy. Phillips on In- 
surance, § 1161. 

It is not claimed that stranding is ipso facto a total loss. It may, 
and often does, prove the destruction of the voyage, by the ship 
afterward becoming a wreck before she shall be put afloat. Wood 
vs. Lincoln ete. Ins. Co., 6 Mass., 479 ; Manning vs. Newnham, 3 
Douglas, 136 ; 2 Phill. on Ins., § 1526. 

Whether it is to be regarded as a total loss or not, depends on all 
the circumstances of the case, as they ultimately turn out, which may 
relate back to the time of stranding, and characterize it. It is closely 
analogous to submersion, and is prima facie evidence of total loss. 
Sewall vs. W. I. Ins. Co., 11 Pick., 90, 94. 

If the ship remains stranded and is subsequently lost, and it is 
claimed by the insurers that such loss is occasioned by peril excepted 
from the policy, it must appear that it is owing to the direct effect of 
the excepted peril. 1 Phill. on Ins., §§ 1129, 1151. The burden of 
proof is thus cast on the defendant. Per Bagley, J., in Levi vs. All- 
nutt, 15 East., 269. 

It is now proper to consider the authorities cited on behalf of the 
defendant. 

The case of Hadkinson vs. Robinson, 3 B. & P., 383, (A. D., 1803, ) 
was an insurance against capture, on a cargo from an English port to 
Naples, with leave to join a convoy. In the course of the voyage, in- 
formation was received by the master that the port of Naples was 
closed against English ships. The ship accordingly proceeded to 
another port, where the cargo was sold for a small sum, whereupon 
the assured abandoned as for a total loss. The court held that the 
fear or prospect of capture in a hostile port was not equivalent to 
capture itself, or, in its own language, that the peril must act directly 
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and not collaterally upon the thing insured. If the principle of this 
case be sound, of which there is great doubt, (3 Kent’s Com., 293-4) 
it has no application to the case at bar, where a sea peril did act 
directly upon the boat, and occasioned its stranding. 

Foster vs. Christie, 11 East., 205, is to the same general effect, 
Lord Ellenborough remarking that the risk insured against must be 
the effective cause of the loss. 

Spayer vs. New York Ins. Co., 3 Johnson, 88, simply holds that if 
the event happens, in which the insurers are warranted free from lia- 
bility, it is equivalent to an actual termination of the risk by the land- 
ing of the goods. This, of course, is not disputed. 

Livie vs. Janson, 12 East., 647, is much relied on by the defendants. 
In that case, an English ship endeavored to elude, by night, an em- 
bargo in passing out of the port of New York. A body of ice, pro- 
pelled by the tide and wind, drove her upon Governor's Island, where 
she was stranded. In the morning she was taken possession of by 
the custom-house officers, and finally condemned for a breach of the 
embargo. In an action on a policy of insurance, the court held 
that the loss was not occasioned by the stranding, but by the seizure, 
which was deemed to be the proximate cause of the loss. Two ob- 
servations are to be made upon this case: one is, that the ship was 
engaged in the violation of law, and on account of that, the seizure 
was made. The loss was virtually occasioned by the act of breaking 
the embargo, (per Burrough, J., in commenting on Livie vs. Janson 
in Hohn vs. Corbett, supra, p. 212.) The other observation is, that 
the peril which was held to occasion the loss acted directly upon the 
property insured. In that aspect of the case, it falls within the rule 
laid down by Lord Avanley, in the case of Hadkinson vs. Robinson, 
already referred to, that the peril must act directly and not collaterally 
upon the thing insured. 

This was not the case in the facts now under discussion as to the 
action of the ice. It acted only indirectly in preventing the tugs 
from going to the rescue of the boat. If it had reached the canal, 
and the storm had caused its banks to burst, and the boat had been 
swept out into the open fields, and ice had been formed between it 
and the canal, thus preventing the use of applicances for returning 
it to the canal, would the ice have acted directly in causing the de- 
tention? . If so, and there had been no ice, would the earth that was 
washed out of the canal bank, and whose absence prevented the filling 
of the level, be a cause of detention? Or if laborers couldn’t be got to 
shovel the earth back, would the absence of them be such a cause? 
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All these are obstacles or hindrances to the prosecution of the voyage, 
but none of them act directly as causes within the rule, either in 
Hadkinson vs. Robinson, or Livie vs. Janson. 

It should be added that there is great reason to doubt the sound- 
ness of each of these cases. The former of them has already been 
remarked. Livie vs. Janson has been severely criticised by text 
writers and doubted in decisions. Mr. Phillips says, it is surely 
wrong, as well as the nisi prius case of Green vs. Elmslie, Peake’s N. 
P. Cases, p. 212. He adds that these decisions need support them- 
selves rather than suffice for the support of others. The case of Livie 
vs. Janson is treated unfavorably in Hohn vs. Corbett, supra, 295. In 
the recent case of Ionides vs. Univ. Marine Ins. Co., 14 C. B., N.S., 
283, it is said by Welles, C. J., to be open to observation. See also 
Dole vs. N. E. Ins. Co., 2 Cliff., 394-433 ; 1 Phill. on Insurance, section 
1136. The principle of the case seems to be opposed to a decision 
in the same court, Levi vs. Allworth, 15 East., 267, as well as to other 
cases already cited in this opinion. 

The only other case necessary to be noticed is Patrick vs. Conn. Ins. 
Co., 11 Johnson, 14. In this case a cargo was insured from New 
York to Cadiz, and there was a clause in the policy that the insurers 
took no risks in port but sea risk. The ship was forced from her 
moorings in a violent gale and driven on shore, where she lay above 
high water mark. After the gale abated, she was forcibly taken pos- 
session of by French troops taen holding the port, and burnt, with 
the cargo. The cargo was not injured by the stranding. The court 
held that the cargo was not lost through the stranding, but through 
the forcible act of the French. 

The decision is rested solely on these doubtful cases of Livie vs. 
Janson, and Green vs. Elmslie, already considered, and can of course 
be of no higher authority. It is also quite difficult to reconcile with 
the decision immediately preceding it in the same volume, where the 


court held that on the same state of facts the ship was lost by means 


of the stranding. It seems impossible to deny that the cargo under 
the circumstances was identified with the ship, and that within the 
principle in Hohn vs. Corbett, supra, the goods were as completely lost 
at the moment of stranding as if they had been cast on an inacces- 
sible rock. 

It is not necessary to consider in detail the exceptions to the charge, 
as the views already given dispose of them. The judgment of the 
court below must be affirmed. 

Judgment affirmed, with costs. All concur. 
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The policy provided that it was issued and accepted on the following among other 
conditions : that the statements and declarations in the application ‘are in all 
respects true and without the suppression of any fact relating to the health or 
circumstances of the insured, affecting the interests of said company.” Also 
that the violation of any of the conditions should render the policy void. 

The insured, in answer to the question whether he was married or single, stated he 
was single, whereas he was then married. To the question whether any appli- 
cation had been made to any other company, he answered No, whereas about 
six months previous he had applied for and obtained insurance in another 
company. 

Held, that it was the agreement between the parties that the company should not 
be deceived either to its injury or its benefit. The company has a right to fix its 
own estimate of what is material, and made these questions material by mak- 
ing its liability depend upon the truth of the answers. To leave the question 
of materiality to the judgment of the jury would be a violation of the legal 
rights of the company. The attempt was to deceive the company, in which 
law and justice point to the same result, the exemption of the company. 

Judgment affirmed. 


In error to the Cireuit Court of the United States for the Eastern 
District of Missouri. 


Hunt, J. 


The plaintiff, as administrator of Allan A. Kennedy, brought his 
action against the Economical Ins. Co., alleging that, on the 19th day 
of October, 1870, it issued a policy of insurance upon the life of 
Kennedy, in the sum of $5,000, which policy was set forth at length ; 
that Kennedy died in August, 1871, and that notice had been given 
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to the company of his death, payment of the amount of insurance 
demanded and refused. 

The policy contained the clauses following, viz : 

This policy is issued by the company, and accepted by the insured 
and the holder thereof, on the following express conditions and 
agreements, which are part of this contract of insurance : 

1. That the statements and declarations made in the application 
for this policy, and on the faith of which it is issued, are in all respects 
true and without the suppression of any fact relating to the health or 
circumstances of the insured, affecting the interests of said company. 

6. That, in case of the violation of the foregoing conditions, or any 
of them, or of the insured dying in, or in consequence of, a duel, or 
in violation of the laws of the United States, or of any nation, state, 
or province, or by reason of intoxication, this policy shall become null 
and void. 

The answer of the defendant, among others, contained the follow- 
ing allegations : 

That the policy was by this defendant issued, and by the said Ken- 
nedy accepted, on the following express conditions and agreements 
contained in said policy and made part of said contract of insurance, 
to wit, that the statements and declarations made in the application 
for said policy, and on the faith of which it was issued, were in all re- 
spects true, and without the suppression of any fact relating to the 
health or circumstances of the assured affecting the interests of the 
defendants, and upon the further condition, to wit : that, in case of 
the violation of the aforesaid condition, among others, or of the in- 
sured dying in, or in consequence of, a duel, or in violation of the 
laws of the United States, or of any nation, state, or province, or by 
reason of intoxication, said policy should become null and void. 
That said Allan A. Kennedy did violate the first condition in this : 
that the statements and declarations made by the said Kennedy, in 
his application for said policy of insurance, were not in all respects 
true, but were false in the following respects, to wit : Defendant says, 
that in and by said application for said policy of insurance, and on 
the faith of which said policy was issued, the said Kennedy, in an- 
swer to the question therein asked of him as to whether he was mar- 
ried or single, stated that he was single, meaning thereby that he was 
a single and’ unmarried man, whereas, in truth and fact, said Ken- 
nedy was then and there a married man, having a wife then living, 
as he, the said Kennedy, then and there well knew. 

Detendant further says that in and by said application for said 
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policy of insurance, and on the faith of which said policy of insnr- 
ance was issued, the said Kennedy, in reply’to the question therein 
asked of him, “ Has any application been made to any other company ; 
if so, when?” answered, “No;” meaning thereby that he, the said 
Kennedy, had not prior thereto applied for insurance on his life to 
any other life insurance company ; whereas, in truth and in fact, said 
Kennedy had, prior thereto, to wit, on or about the month of April, 
1870, applied for insurance upon his life to the Mutual Life Ins. Co., 
of New York, and had been insured therein in the sum of $10,000, as 
the said Kennedy, at the time of making said answer, then and there 
well knew. 

To this plea a demurrer was interposed, which was sustained by the 
court below. From the judgment entered upon this demurrer, the 
present writ of error is brought. 

The contention in opposition to the judgment is this : that the plea 
does not aver that the false statements made by the assured were ma- 
terial to the risk assumed. Is that averment necessary to make the 
plea a good one? 

It is contended, also, that the false answers in the present case were 
not to the injury of the company ; that they presented the applicant’s 
case in a less favorable light to himself than if he had answered truly. 
Thus, to the inquiry are you married or single, when he falsely an- 
swered that he was single, he made himself a less eligible candidate 
for insurance than if he had truly stated that he was a married man ; 
that although he deceived the company, and caused it to enter into a 
contract that it did not intend to make, it was deceived to its advan- 
tage, and made a more favorable bargain than was supposed. This 
is bad morality and bad law. No one may do evil that good may 
come. No man is justified in the utterance of a falsehood. It is an 
equal offense in morals whether committed for his own benefit or that 
of another. The fallacy of this position as a legal proposition will 
appear in what we shall presently say of the contract made between 
the parties. 

We are to observe, first, the averments of the plea : 

That Kennedy, in and by his application for the policy of insurance, 
in answer to a question asked of him by the company, whether he 
was “married or single?” made the false statement that he was 
single,” knowing it to be untrue ; that in reply to a further question 
therein asked of him by the company, whether “any application had 
been made to any other company? If so, when?” answered, “ No,” 
“ whereas, in fact, at the time of making such false statement, he well 
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knew that he had previously made application for such insurance, 
and been insured in the sum of $10,000 by another company.” 

Secondly, we are to observe the averment : 

That the statements and declarations made in the application for 
said policy, and on the faith of which it is issued, are in all respects 
true, and without the suppression of any fact relating to the health 
or circumstances of the insured affecting the interests of the company. 

We are to observe also this clause of the policy, in which it is de- 
clared that this policy is made by the company, and accepted by the 
insured, upon the express condition and agreement that such state- 
ments and declarations are in all respects true. This applies to all 
and to each one of such statements. In other words, if the state- 
ments are not true, it is agreed that no policy is made by the compa- 
ny and no policy is accepted by the insured. 

The proposition at the foundation of this point is this: that the 
statements and declarations made in the policy shall be true. 

This stipulation is not expressed to be made as to important or mate- 
rial statements only, or to those supposed to be material, but as to all 
statements. The statements need not come up to the degree of war- 
ranties. They need not be representations even, if this term con- 
veys an idea of an affirmation having any technical character. State- 
ments and declarations is the expression—what the applicant states 
and what the applicant declares. Nothing can be more simple. If 
he makes any statement in the application, it must be true. If he 
makes any declaration in the application, it must be true. A faithful 
performance of this agreement is made an express condition to the 
existence of a liability on the part of the company. 

There is no place for the argument either that the false statement 
was not material to the risk, or that it was a positive advantage to 
the company to be deceived by it. 

It is the distinct agreement of the parties that the company shall 
not be deceived to its injury or to its benefit. The right of an indi- 
vidual or a corporation to make an unwise bargain is as complete as 
that to make a wise bargain. The right to make contracts carries with 
it the right to determine what is prudent and wise, what is unwise 
and imprudent, and upon that point the judgment of the individuay 
is subject to that of no other tribunal. 

The case in hand affords a good illustration of this principle. The 
company deems it wise and prudent that the applicant should inform 
them truly whether he has made any other application to have his 


life insured. So material does it deem this infurmation, that it stipu- 
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lates that its liability shall depend upon the truth of the answer. 
The same is true of its inquiry whether the party is married or single. 
The company fixes this estimate of its importance. The applicant 
agrees that it is thus important by accepting this test. It would be a 
violation of the legal rights of the company to take from it its 
acknowledged power thus to make its opinion the standard of what 
is material, and to leave that point to the determination of a jury. 
The jury may say, as the counsel here argues, that it is immaterial 
whether the applicant answers truly if he answers one way, viz., that 
he is single, or that he has not made an application for insurance. 
Whether a question is material depends upon the question itself. 
The information received may be immaterial. But if under any cir- 
cumstances it can produce a reply which will influence the action of 
the company, the question cannot be deemed immaterial. Insurance 
companies sometimes insist that individuals largely insured upon their 
lives, who are embarrassed in their affairs, resort to self-destruction, 
being willing to end a wretched existence if they can thereby bestow 
comfort upon their families. The juror would be likely to repudiate 
such a theory, on the ground that nothing could compensate a man for 
the loss of hisglife. The juror may be right and the company may be 
wrong. But the company has expressly provided that their judg- 
ment, and not the judgment of the juror, shall govern. Their right 
thus to contract, and the duty of the court to give effect to such con- 
tracts, cannot be denied. 

Of the authorities in support of these views a few only will be 
mentioned. In Anderson vs. Fitzgerald, 4 H. of L. cases, 474, Fitz- 
gerald applied to an insurance office to effect a policy on his life. He 
received a form of proposal containing questions required to be an- 
swered. Among them were the following: ‘‘ Did any of the party’s 
near relatives die of consumption, or any other pulmonary complaint?” 
and “Has the party’s life been accepted or refused at any office ?’’ 
To each of these questions the applicant answered “No.” The an- 
swers were false. FF. signed the proposal, and a declaration accom- 
panying, by which he agreed “that the particulars above-mentioned 
should form the basis of the contract.” The policy mentioned sev- 
eral things which were warranted by F., among which these two an- 
swers were not included. The policy also contained this proviso : 
that “if anything so warranted shall not be true, or if any cireum- 
stance material to this insurance shall not have been truly stated, or 
shall have-been misrepresented or concealed, or any false statement 


made tu the company in or about the obtaining or effecting of this insur- 
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ance,” the policy should be void. On the trial, before Mr. Justice Ball, 
he charged the jury, “that they must not only be satisfied that the va- 
rious false statements were false in fact, and were made in and about 
effecting the policy, but also that such false statements were material 
to the insurance.” A bill of exceptions was tendered on the ground 
that the jury should have been directed “that if the statements were 
made in and about effecting the insurance, and such statements were 
false in fact, the defendants were entitled to a verdict, whether such 
statements were or were not material.” Page 487. 

The exceptions were argued in the Court of Exchequer, where 
judgment was ordered for the plaintiff on the verdict. A writ of 
error was brought in the Court of Exchequer Chamber, where the 
judgment was affirmed by a majority of seven to three. The writ of 
error to the House of Lords was then brought. Mr. Baron Parke, 
Mr. Baron Alderson, Mr. Justice Coleridge, Mr. Justice Wightman 
Mr. Justice Erle, Mr. Justice Creswell, Mr. Baron Platt, Mr. Justice 
Williams, Mr. Justice Talfourd, Mr. Baron Martin, and Mr. Justice 
Crompton attended. 

Opinions were delivered by Mr. Baron Parke, the Lord Chancellor, 
Lord Brougham and Lord St. Leonards, all concurring in reversing 
the judgment, on the ground that the question of the materiality of 
the statements should not have been submitted to the jury. This 
case was decided upon facts almost identical with the one before us, 
and presented the precise question we are considering. The counsel 
for the defendants asked for a ruling, that if the statements were un- 
true the defendants were entitled to a verdict, whether they were or 
were not material. This was refused, and the judge charged that to 
entitle the defendants to a verdict the statements must not only be 
false, but material to the insurance. This was held to be error, and 
the judgment was reversed. 

Cazenore vs. British Equitable Ass. Co., 6 Com. Bench, N. 8., 437 ; 
2 Crampton & M., 348, is a familiar case. The opinion was delivered 
by Cockburn, C. J., of the Common Pleas, and decided in the same 
way. This case was affirmed in the Exchequer Chamber in 1860.— 
See 6 Jur., N. S., 826, 1860; 3 Bigelow Cases, 213 ; Price vs. Phoenix 
Ins. Co., 17 Minn. R., 497: 2 Ins. Law Jour., 223. 

Many cases may be found which hold that where false answers are 
made to inquiries which do not relate to the risk, the policy is not 
necessarily avoided, unless they influence the mind of the company, 
and that whether they are material is for the determination of the 
jury. But we know of no respectable authority which so holds, 
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where it is expressly covenanted as a condition of liability that the 
statements and declarations made in the application are true, and 
when the truth of such statements forms the basis of the contract. 

The counsel for the insured insists that policies of insurance are 
hedged about with so many qualifications and conditions, that ques- 
tions are propounded with so much ingenuity and in such detail, that 
they operate as a snare, and that justice is sacrificed to forms. We 
are not called upon to deny this statement. The present, however, 
is not such a case. The want of honesty was on the part of the ap- 
plicant. The attempt was to deceive the company. It is a case, so 
far as we can discover, in which law and justice point to the same 
result, to wit, the exemption of the company. 

Judgment affirmed. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Marine.— Liability for insurance on chartered freight in case of a voy- 
age broken up. 

The plaintiff sued on a policy on chartered freight. By the charter- 
party, which contained the usual exception of dangers of navigation. 
the vessel was to go from Liverpool to Newport, and there load a 
cargo of iron rails for San Francisco, and the policy insured the 
freight for that voyage. The ship ran on shore between Liverpool 
and Newport. She was ultimately got off; and though the damage 
she sustained was not such as to constitute a total loss, the time 
necessary for getting her off and repairing her, so as to be a cargo- 
carrying ship, was so long as to put an end in a commercial sense 
to the speculation as between shipowners and charterers, and the 
latter accordingly abandoned the contract, and hired another vessel, 
by which they forwarded the rails to San Francisco. 

Held, that the charterer was discharged from his contract by what 
had occurred, and that therefore the plaintiff was entitled to re- 
cover for a total loss of freight. 

Jackson vs. Union Marine Ins. Co. 

Court of Exchequer Chambers, England. 

Fire.— Witness may refresh his memory from invoices and accounts. 

The fact that the witnesses referred to invoices and other papers to 
assist them in remembering the articles and prices, does not necessa- 
rily give the-statement the character of a copy or of secondary evi- 
dence. The point of the matter is, that they swear to the statement 
as their own work, made out from their knowledge of the facts. One 
may know that he received and had the articles set forth in a certain 
invoice, and that these articles, or a certain number of them, were 
destroyed by the fire, and yet be unable to remember the items with- 
out the assistance of the invoice to refresh the memory. 
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In all cases where accounts are multitudinous, the rule as to the 
personal knowledge of the witness is relaxed. He must be permitted 
to put the items into an account, and to refresh his recollection by 
means of other accounts and papers as to the items. 

Alleghany Ins. Co. vs. Hanlon. 

Decision rendered October 26, 1874. 


Lire.—Parties to a Suit for Recovery of Profits. 

John Schlecht and Rosina Schlecht took out a policy for $2,000 in 
the World Mutual Life Insurance, payable, on the death of either, to 
survivor. In August, 1874, Mrs. Schlecht died, and six weeks after 
Mr. Schlecht died. Suit was brought by the administrator to re- 
cover the face of the policy and such profits as had accrued. The 
company had not declared a dividend on the policy. A demurrer was 
interposed by the company, claiming that there was an improper join- 
der of two causes of action—one for an accounting of the profits and 
the other for merely a money demand—and that all the policy-holders 
should be made plaintiffs to the first and the stockholders should be 
made defendants. 

Held, that inasmuch as the plaintiff claims only his share in the 
profits of the defendant, and it has not appeared that any other policy- 
holders are entitled to profits, or that they are necessary in the deter- 
mination of the plaintiff’s share, it would be a heavy burden to the 
policy-holder, if, before a recovery could be had, all of the policy- 
holders should be required to be brought up as plaintiffs or defen- 
dants. The books of the corporation should, and presumably do, 
show the hmount of the profits and the plaintiff's share. It would be 
the duty of the defendants to ascertain the profits of the business, and 
they are presumed to discharge such duty in a proper manner, so as 
to enable the policy-holder to ascertain the amount coming to him 
without a formal accounting in the ordinary term. 


Decision rendered Jan., 1575. B..F. 8S 


Marixe.— Concealment of material facts after the slip has been signe 

The action was on a policy of insurance for £3,200 on freight to* 
be carried by the plaintiff’s vessel. The proposal or “slip” was 
signed for the company on the 11th of Murch, 1871. On the 16th 
the vessel was lost, and next day--the 17th—the plaintiff heard of 
the loss and sent his clerk to the company’s office for the policy, 
without telling him of the loss. The company asked what insurance, 
if any, had been effected on the ship. The clerk said the insurance 
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was only to the amount of £2,700, and the company’s manager pro- 
posed that a warranty to that effect should be inserted in the policy as 
it was. It was then found that there was a further insurance on the 
vessel for £500, but which would expire on the 20th of March, and 
the warranty was altered accordingly, “ No insurance on the vessel 
after the 20th of March beyond £2,700.” The company then found 
out the fact of the loss, and they disputed the claim on the ground 
that the fact had been concealed. The plaintiff relied on a recent 
decision in the Court of Queen’s Bench, Cory vs. Paton, to the effect 
that there need not be a disclosure of such a fact after the “ slip” 
was signed. The company, however, insisted that the first proposal 
was varied and a new one agreed to with the warranty, and that the 
concealment of the fact of the loss was material with reference to 
their acceptance of that second proposal. 

Held, that if there was a “slip” made out, and afterward a policy 
was executed, nothing which happened between the time of the “slip” 
and of the policy was material to be communicated. It was said, 
however, that if, when the underwriter was asked to give out the 
policy, he had some words inserted in it for his own advantage, this 
gave him a right to ask for some further disclosures. But that would 


be a singular result. The policy must relate back to the original 
agreement, and the final terms must be considered as those originally 
intended. Dealing with the matter on the basis, not of mere form, 
but of substantial principle, the decision in Cory vs. Paton was appli- 
cable to the present case. 


Lisheman vs. Northern Maritime Ins. Co. 


Decision rendered February 6th, 1875. Court of Ex. Ch., England. 


Lire.— Does the claim under a life policy pass to an assignee in 
bankruptcy ? 

The defendant, a public trader, holding her goods apart from those 
of her husband, effected a policy of insurance upon his life, of $1,500, 
which sum was stipulated to be paid to her in the event of his death. 
The husband having died, and the defendant becoming embarrassed, 
one of the principal creditors forced her into bankruptcy. The de- 
fendant put the assignee in possession of all her goods, but refused to 
surrender to him the policy. The assignee filed his petition, asking 
that she be compelled to deliver the policy as a part of the estate of 
the bankruptcy belonging to the creditors. The defendant responded 
that the provincial statute, 29 Vict., ch. 17, which authorizes similar 
assurances, provides that the amount shall be paid in in the manner 
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directed in the policy, and cannot be subjected by any creditor or 
creditors mentioned whatever. The assignee contended that the 
creditors mentioned in the act are those of the husband, and not 
those of the wife, but the court took the same view of the statute as 
did the defendant, and dismissed the petition. 


Brossard vs. Massouin. 
Superior Court, Montreal. 


Fire.— Liability for assessment in a mutual company. 

Property insured by A., in» mutual company, was transferred by 
him, together with his right, title and interest in the policy, to B. B. 
made an absolute transfer of the property, but not of the policy, to 
C., who at the same time conveyed the premises to the wife of B. 

Held, that B. was liable to the company for an assessment. The 
court say : “The alienation of the property avoided the policy only 
as to the right of the assured to recover upon it against the company. 
It did not entitle him to release himself from the obligations which 
he assumed when he obtained the insurance and became a member of 
the corporation.” 

Cummings vs. Sawyer. 


Decision rendered January 12th, 1875. Mass. 8. J. C. 


Firr.—A director has no right to purchase claims against his company. 

Suit was brought by William Hanna et al. against the Andes Ins. 
Co., to recover upon five different claims, amounting in the aggregate 
to $10,000. On the part of the plaintiffs, it was alleged that sundry 
parties had insured their property in the Andes ; that the property 
was destroyed by fire ; that each of the insured had transferred his 
claim to the plaintiffs, who were entitled to recover the full amounts 
of the policies. In answer, the defendants admitted the issue of the 
policies, but claimed that the parties who held them had not com- 
plied with the terms and conditions therein ; and further, that each 
claim was settled through an employee of the company, who had 
effected a compromise at fifty cents on the dollar, which had been 
paid ; that Hanna, all this time, had been a director of the company, 
and had paid nothing to the employee except the expense and a 
small commission for settling the matter, and that all these facts were 
known to the plaintiffs, who had no right to recover. The plaintiffs 
demurred to the answer : First, that the allegation that the defend- 
ant had settled by an employee was not sufficient, inasmuch as it was 
not alleged that the employee held a position of trust and confidence, 
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and was employed specifically to settle these claims ; second, that the 
defendant had no right to settle the claims by compromise—that the 
company owed the debt and was bound to pay it. 

The court held that the allegation that the defendant, through an 
employee, settled the case, was sufficient, and that it was fair to pre- 
sume that the employee was duly authorized to make such settlement. 
As to the allegation that the company had no right to speculate upon 
the claims of the policy-holders—that if it owed a debt it was bound 
to pay it—the court would sustain such a compromise if it was shown 
there was no fraud, and fraud was not charged in this case. The prin- 
cipal point made, however, was that Hanna, who was a director of the 
company, knew all the facts, and had no right to purchase the claims 
from an employee. If the employee did settle for the company, and 
took an assignment in blank, and Hanna, or any other person, aware of 
that fact, permitted his name to be put in the assignment, he could 
receive nothing as against the company, if they had in fact settled the 
claims, because the assignment itself would be void. Asa director, he 
had no right to purchase a claim of this kind against the company, 
even if it were a valid one. His position was one of great trust and 
confidence, and he would not be permitted to speculate on the com- 
pany’s affairs. Neither could he buy a claim that had been compro- 
mised and recover in full against the company. If this were per- 
mitted it would open adoor for fraud. While it might be to the inter- 
est of the company, and it had a right to compromise a claim where 
there was a just and reasonable defense to it, it would be the interest 
of the director owning the claim to oppose any settlement of that kind, 
and to recover against the company the whole amount, so that his posi- 
tion would be such as to place him directly in antagonism to the very 
object for which he was placed there by the stockholders of the cor. 
poration. If adirector has no right to purchase, no other person has 
a right to enter into partnership with him for the purchase of a claim 
against acompany. The utmost that he can claim is that, as trustee 
for the company, he is entitled to what he has paid. 


Hanna et al. vs. Andes Ins. Co. 
Sup. Court, Hamilton Co., Ohio. 


Fire.—Loan by a company on its own stock as collateral. 

The charter of the Great Western Insurance Company prohibited 
it from loaning on its own stock. The president had discretionary 
power from the finance committee to make loans. The president 
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made a loan to a director, and a member of the finance committee, 
on the company’s stock as collateral. 

Held, that the transaction was void, and not made by the company, 
but by the president without authority. The action on the part of 
the director was fraudulent. The company has an equitable lien upon 
the stock for the benefit of the stockholders. The company was jus- 
tified in selling the stock to satisfy its claims, and the proceeds of 
such sale could not be claimed by his adminstrator as part of the 
director’s (since deceased) estate. 


Weid, executor, vs. Great Western Ins. Co. 
New York Court of Common Pleas. 


Fire.—Policy as prima facie evidence under the pleadings. 

The conditions of the policy were that a watchman should be kept 
on the premises day and night, and that in case of loss by fire, the 
damage should be certified to by a justice of the peace. On the trial 
in the court below, the plaintiffs did not put in evidence that these 
conditions had been complied with, and the defendants below, although 
they denied that they had, did not offer any evidence to prove the 
facts. The court gave a verdict for the plaintiff below, and it was 
contended that the plaintiffs below should have proven the fulfill- 
ment of the conditions of the policy before a verdict could be ren- 
dered in their favor. 

Perr Curtam. 

It is unnecessary to decide whether the application was by refer- 
ence made a part of the policy in this case. Neither declaration nor 
the affidavit of claim referred to it, while the defendants, neither by 
craving oyer, nor by notice, made it incumbent on the plaintiff to call 
for or produce it. This, it is true, did not preclude the defendant 
from producing and relying upon it as a warranty and defense in 
the action. But under the pleadings the policy was evidence to go 
to the jury as prima facie evidence of the plaintiffs’ case. 

Franklin Fire Ins. Co. vs. Staib et al. 

Decision rendered November 9th, 1874. Pa. 8. C. 


Fire.— What constitutes a proximate or remote cause of loss. 

By the negligence of the servants of the railroad, the sparks from 
an engine set fire to a warehouse near its track and destroyed it. 
There being a high wind at the time, sparks from the burning ware- 
house set fire to the stable of the appellee and destroyed it. The 
stable was 101 rods from the warehouse, with no intervening build- 





1875. | Miscellaneous. 399 


ings. When it was burned there was a high wind blowing toward 
the stable. Held, that the burning of the appellee’s stable was not 
the natural and proximate consequence of the burning of the ware- 
house. The following, from the opinion in Flint vs. T. P. and W. R.- 
R. 59 IL, 349, was adopted by the court as the rule for determining 
whether the cause be proximate or remote. “If loss has been caused 
by the act, and it was, under the circumstances, a natural consequence 
which any reasonable person could have anticipated, then the act is a 
proximate cause, whether the house burned was the first or the 
tenth, the latter being so situated that its destruction is a consequence 
reasonably to be anticipated from setting the first on fire. If, on the 
other hand, the fire was spread beyond its natural limits, by means of 
a new agency—if, for example, after its ignition a high wind should 
arise and carry the burning brands to a great distance, by which a 
fire is caused in a place that would have been safe but for the wind, 
such a loss might fairly be set down as a remote consequence, for 
which the railroad company should not be held responsible.” 
Toledo, Wabash & Western R. W. Co. vs. Muthersbaugh. 


Marine.—ZIJnsurable interest of consignee. 

Plaintiffs, merchants of London, in the regular course of business, 
were notified by their correspondent at Bombay, of a shipment of 250 
bales of cotton, with request to insure, and notice .of a draft at six 
months’ sight for £3,000 against the same, with shipping documents 
attached. The cotton was duly insured for £5,000, under two open 
policies held by plaintiffs in the defendant company, “as well in 
their own names, as for and in the name or names of all and every 
person and persons to whom the same doth, may or shall appertain, 
in part or in all.” The draft was cashed by the National Bank of 
India, and by it transmitted to its manager in London for collection, 
and accepted by the plaintiffs, “against delivery of shipping docu- 
ments ” for the cotton. 

The plaintiffs also agreed to hold the amount insured at the dis- 
posal of the bank until payment of their acceptance. The vessel on 
which the cotton was shipped was lost ut sea before the maturity of 
the draft, and the plaintiffs paid the same at maturity, and sued for 
the amount of the insurance, claiming that they had the whole legal 
interest ; that they were bound as consignees to receive and account 
for the whole proceeds of the cotton, and therefore were equally en- 
titled to receive, and bound to account for the sum assessed by them 
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thereon. Citing Bell vs. Brownfield, 15 East, 364; Bell vs. Ansley 
16 ib., 141; Hiscock vs. Barrett, cited 16 ib., 145: Wolf vs. Horn- 
castle, 1. B. & P., 316; Page vs. Fry, 2 ib., 240; Cohen vs. Harman, 5 
Taunt, 101 ; Lucena vs. Craufurd, 3B. & P., 75; 2 B.& P. (N. R.), 
269 ; Caruthers vs. Sheddon, 6 Taunt., 14; Sparkes vs. Marshall, 2 
Bing. N.C., 76] ; Hunter vs. Leathley, 10 B. & C. 868; Watson vs. 

Swann, 11 C. B. (N.S.), 756; 31 L. J. (C. P.), 210; Waters vs. 
' Monarch Ins. Co., 5 E. & B., 870 ; 25 L. J. (Q. B.), 102 ; London & N. 
W. R. Co. vs. Glyn, 1 E. & E. 652; 28 L. J. (Q. B.), 188, and many 
others. 

Claimed in defense, that the plaintiffs had no insurable interest in 
the cotton, but a mere expectancy, resting on a contingency : that if 
they had such interest it was limited to the amount of the bill they 
had accepted, and they had no right to insure for any but themsleves, 
or any interest except their own. Citing Robertson vs. Hamilton, 14 
East, 522; Hx parte Warren, 19 Ves., 345; Wolf vs. Horncastle, 
supra; Lucena vs. Craufurd, supra; Powles vs. Hargreaves, 3 M. D. 
& De G., 430, 23 L. J. (Ch.), 1; Irving vs. Richardson, 2 B. & Ad., 
193 ; Stockdale vs. Dunlop, 6 M. & W., 224; Sutherland vs. Pratt, 
11 ib., 296, 12 ib., 17; Smith vs. Virtue, 9 C. B. (N.S.), 214, 30 L. 
J. (C. P.), 156 ; Waters vs. Monarch Ins. Co., supra; L. & N. W. R. 
Co. vs. Glyn, supra; Bank of Ireland vs. Perry, L. R., 7 Ex., 14; ex 
parte Smart, ib., 8 Ch. Ap., 220 ; The Freedom, ib.,3 P. C. 594, and 
others. : 

The court, after having had the case some time under advisement, 
was equally divided in opinion except on a single point. It was held 
by the whole court that plaintiffs were entitled to recover for the 
amount of their advance or acceptance. 

‘As to the other points, Bovill, C. J., and Denman, J., held that 
the plaintiffs had an equitable interest in every part of the cotton 
consigned to them as security for their advances thereon, and being 
also the consignees they were entitled to insure the whole value in 
their own names, and recover the whole insurance, holding the sur- 
plus as trustees for the other parties beneficially interested. Keating 
and Brett, JJ., held that plaintiffs were not entitled to recover be- 
yond their own beneficial interest.* 


Ebsworth vs. Alliance Marine Ins. Co. 





* From Mouck’s “ Rep. of cases decided by the English courts,” (Eng. C. P.) 





